BEFORE THE KERALA STATE ELECTRICITY REGULATORY COMMISSION
K.P.F.C. BHAVANAM, C.V. RAMAN PILLAI ROAD, VELLAYAMBALAM
THIRUVANANTHAPURAM, KERALA

PETITION NO.               OF 2022
In
OP No.       /2022
IN THE MATTER OF:
PETITION UNDER SECTION 86(1)(K) OF THE ELECTRICITY ACT 2003, RULE 69 OF KERALA STATE ELECTICITY REGULATORY COMMSSION(CONDUCT OF BUSINESS REGULATIONS, 2003), KERALA STATE ELECTRICITY REGULATORY COMMISSION( RENEWABLE ENERGY AND NET METERING) REGULATIONS 2020 AND OTHER APPLICABLE REGULATIONS TO DIRECT THE KERALA STATE ELECTRICITY BOARD LIMITED (1ST RESPONDENT) TO IMPLEMENT THE ORDER IN OP NO.33 OF 2021 DATED 29/10/2021 OF THIS HON’BLE COMMISSION TO APPROVE THE POWER SALE AGREEMENT DATED 16.01.2019 READ WITH THE AMENDMENT DATED 12.07.2021 WITH KSEB LTD FOR THE PROCUREMENT OF POWER FROM 50 MW POWER PLANT OF THDCIL AT KASARGOD DISTRICT.  
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-
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AFFIDAVIT
I, Sanjay Singhal,  son of Shri.S.C. Singhal, aged about 58 years, resident of 311, Bhagirathi Apartments, Sector-62, Noida, Uttar Pradesh do hereby solemnly affirm and state as follows:
1. I am the Additional General Manager (In-charge) of THDC India Limited, the Petitioner above named and I am duly authorized by the said petitioner to make this affidavit on its behalf.

1. The  statements made in paragraphs 1 to 19 of the petition  herein now shown to me are true  to my knowledge and  the statements  made in 1 to 19 are based on information received and I believe them to be true. 
Solemnly affirmed at Thiruvananthapuram on this the 20th  day of  April 2022 that the contents of the above affidavit  are true to my knowledge,  no part of it is false and nothing   material has been concealed  there from.

Petitioner
Identified before me  




















MOST RESPECTFULLY SHOWETH:
DESCRIPTION OF PARTIES

1. The Petitioner THDC India Limited (hereinafter ‘THDC’) is a Company under the Companies Act, 2013 engaged in the business of generation and supply of electricity and is a generating company within the scope and meaning of Section 2(28) of the Electricity Act, 2003.

1. The Respondent No.1, The Kerala State Electricity Board Limited,(hereinafter ‘KSEB’) is a company under the Companies Act, 2013 and is a distribution licensee within the meaning of Section 2(27) of the Electricity Act, 2003 undertaking distribution and supply of electricity in the State. 

1. The Respondent No.2, Renewable Power Corporation of Kerala Limited (hereinafter ‘RPCKL’) is a joint venture of KSEB and Respondent No.3, Solar Energy Corporation of India Limited, (hereinafter ‘SECI’). RPCKL is a company under the Companies Act, 2013.

1. The Respondent No.3, SECI, a Company under the Companies Act, 2013. SECI has been established with the objective to assist the Government of India and function as the implementing and facilitating arm of the National Solar Mission (NSM) for development, promotion and commercialization of solar energy technologies in the country.
BRIEF FACTUAL BACKGROUND

1. The Petitioner THDC India Limited filed a petition being OP no. 26 of 2020 under section 86(1) (b) of the Electricity Act 2003 read with rule 8 of the Electricity Rules 2005 and the provisions of Kerala State Electricity Regulatory Commission (renewable energy and net metering) regulations 2020 before the Hon’ble Commission for the approval of the Procurement of power including price at which electricity to be procured by KSEB Ltd. from THDC India Ltd’s Solar PV Project of 50 MW capacity established at Kasargod District. 
2. The Hon’ble Commission vide final order dated 17.03.2021 directed that 

44 (5) As mentioned under Paragraph 18 of this order, the present proceedings are limited to determination of tariff for the Project as per section 62 of the Electricity Act, 2003. The Petitioner M/s THDC India Limited and the respondent KSEB Ltd is required to modify the initialled PSA with the approved tariff as above, and shall file a separate petition for the approval of the PSA as per provisions of the Electricity Act, 2003 and the Regulations notified by this Commission.

3. In compliance to the Order dated 17.03.2021 of the Hon’ble Commission, THDC India Ltd and KSEB had modified the initialled PSA on 12.07.2021 with the approved tariff and a Petition was filed before the Hon’ble Commission on 23.07.2021 with the following prayers

(a) Approve the Power Sale Agreement dated 16.01.2019 read with amendment dated 12.07.2021 by Kerala State Electricity Board Limited from THDC India Limited’s Solar PV Power Project of 50 MW capacity established in the 105 MW Solar Park in Kasargod District in the State of Kerala at the tariff and terms of the PSA dated 16.01.2019 read amendment dated 12.07.2021 effective 31.12.2020. 

(b) Pass any such further Order or Orders as this Hon’ble Commission may deem just and proper in the circumstances of the case.


4. The Hon’ble Commission admitted the Petition as OP No.33/2021. Hearing on the petition was conducted on 17.08.2021 through video conference and the Hon’ble Commission vide Daily Order dt. 18.08.2021 directed the Petitioner THDCIL and respondent KSEB Ltd, inter-alia as follows:-

1) M/s THDC and KSEB Ltd, shall modify the various clauses of the draft initialled PSA dated 12th July 2021 in line with the provisions in the competitive Bidding guidelines and its amendments notified by the Central Government for the procurement of Solar Power through competitive bidding route as per the Section 63 of the Electricity Act, 2003. 
2) Discrepancies pointed out in Para 4 of this Daily order shall be rectified as per Instructions
3) THDC shall submit the modified draft initialled PSA with KSEB Ltd before the Commission on or before 10th September 2021.

5. In view of above KSEB Ltd had modified the clause 5.1, Clause 5.3.4 and 9.2 of the draft initialed PSA and forwarded the same to THDCIL on 02.09.2021.

6. THDCIL vide email dated 03.09.2021 replied KSEB Ltd that modified clauses no. 5.1 and 9.2 are agreeable and suggested to keep Clause No.5.3.4 intact as in the PSA without any change.  

7. That KSEB Ltd vide e-mail dated 08.09.2021 informed THDCIL that, as there was disagreement in relation to modifications of clause 5.3.4 and hence KSEB Ltd could not able to initial the said modified PSA. 

8. That THDCIL thereafter submitted a letter No. THDC/NCR/Solar/50MW/F-818/525 dated 10.09.2021 to Secretary, Kerala State Electricity Regulatory Commission wherein it was reiterated that the modified clauses No.5.1 and 9.2 are agreeable except modifications in clause 5.3.4 which remain intact without any change.  

9. That M/s. KSEB Ltd vide letter dated 17.09.2021 submitted aforesaid issue before the Hon’ble commission.

10. The Hon’ble Commission examined the PSA initialed by THDCIL and KSEB Ltd in detail. The Hon’ble Commission noted the modifications in Clause 5.1 and Clause 9.0 of the initialed PSA, agreed and consented by both the parties M/s. THDCIL and KSEB Ltd.

11. With regard to the Clause No.5.3.4, The Hon’ble Commission observed the following;
“ The Commission noted the  submission of the THDCIL.  The Hon’ble Commission noted that the original Clause 5.3.4 has included a penalty for shortfall in annual generation below CUF of 19% calculated as 1.667 MUs/Megawatt per annum.  Further “the amount of compensation shall be equal to the compensation payable by KSEB Ltd towards non-meeting of RPOs on pro rata basis, if such compensation is ordered by the State Regulatory Commission. Any compensation shall be levied after completion of first Accounting year”.  The above clause clearly lays down the basis and methodology for penalty for shortfall in generation.  One of the fundamental principles to be ensured in any contract is to ensure that there is parity between the contracting parties.  A contract between two parties cannot have unequal penalty or reward and definitely cannot be to the obvious disadvantage of one party and corresponding advantage of the other”.

12. The Hon’ble Commission also noted that “while Clause 5.3.4 does contain the penal provision, there is however no corresponding rewards provision in case of excess generation.  On the other hand, KSEB Ltd proposal is to limit the tariff of any excess generation over and above the CUF of 19% (1.667 MU/year) to 75% of the PPA tariff.  Acceptance of such a proposal would result in a double whammy of the generator loosing if there is either shortfall in generation or generation exceeds the CUF MUs.  Such a proposal is inherently unacceptable and cannot be justified.  Further in a state like Kerala having limited renewable energy resources, such Projects must be encouraged”.

13. The Hon’ble Commission further noted that since the Clause 5.3.4 of the initialed PSA dated 16.01.2019 and its amendment dated 12.07.2021 were agreed and consented by the petitioner THDCIL and the respondent KSEB Ltd, there is no justification what so ever on part of KSEB Ltd to alter the said clause. Hence the Hon’ble Commission directed to retain the Clause 5.3.4 of the PSA as it is without incorporating changes suggested by KSEB Ltd.  Copy of the Order in OP NO.33/2021 dated 29.10.2021 is annexed hereto as Annexure-A.

14. The Hon’ble Commission, after examining in detail ordered the following;
1. Approve the Power Sale Agreement dated 16.01.2019 read with the amendment dated 12.07.2021 with KSEB Ltd for the procurement of power from the 50 MW Power Plant of THDCIL at Kasargod district, subject to the following.
( i) Caluse-5.1 and clause- 9.2 of the PSA shall be modified as agreed to and consented by the parties as per paragraph-15 of this Order.
(ii)  In view of the commission’s observations at Paras 17 of this order, Clause 5.3.4 of the draft initialed PSA dated 16.01.2019 and its amendment dated 12.07.2021 shall be retained as it is and the modified clause proposed by KSEB Ltd is not agreed to.
2. THDCIL and KSEB Ltd shall sign the PSA within one month from the date of this Order.
3. A copy of the signed PSA shall be submitted before the commission within two months of its signature for information and record.”

15. In pursuance to the aforesaid direction of this Hon’ble Commission Order in OP NO.33/2021 dated 29.10.2021, THDCIL official has signed the PSA  and submitted to KSEB  vide letter no. THDC/NCR/Solar/50 MW/570 dated 09.11.2021. However, even after lapse of more than 05 months, M/s. KSEB Ltd   had not signed the PSA, despite there being repeated reminders through email, letters and also requests made personally by the officials of THDC India Limited. 

16. The above facts are highlighted for kind consideration of the Hon’ble Commission, so it can take cognizance of the fact and pass necessary directions, if any as may be required in present facts and circumstances.

17. The present petition is being filed in bona-fide, for the proper adjudication and ends of justice. 

18. The petitioner has paid the requisite court fees.

19. It is therefore, respectfully prayed that this Honourable Commission may be pleased to:

(a) Direct the 1st respondent to implement the Order in OP No.33 of 2021 dated 29/10/2021 of this Hon’ble Commission to Approve the Power Sale Agreement dated 16.01.2019 read with the amendment dated 12.07.2021 with KSEB Ltd for the procurement of power from 50 MW Power Plant of THDCIL at Kasargod District.  
(b) Pass any such order or orders as this Honourable Commission may deem just and proper in the circumstances of the case. 




                                                                 Petitioner 
							THDC INDIA LIMITED
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