


BEFORE THE HON’BLE KERALA STATE ELECTRICITY REGUALTORY COMMISSION

In the matter of:	Petition seeking review of the order dated 27-4-2020 in OA 02/2020 in the matter of recovering the additional cost incurred during the period July 2019 to September 2019 over approved level on Generation and Power Purchase due to variation in cost of fuel, from all consumers including Bulk Consumers and other Licensees.

KSEBL MOST HUMBLY STATES THAT:
Kerala State Electricity Board Limited (KSEBL) is an integrated State Public Sector power utility company constituted by the State Government. KSEBL is carrying out the Generation, Transmission and Distribution functions through three strategic business units. The distribution business unit has been meeting the energy requirement of the consumers by optimally Scheduling power from own generating stations and purchasing power from various sources prudently and economically such that benefit is passed on to the entire consumers of the State.

Regulation 86 of the KSERC(Terms and Conditions for determination of Tariff)Regulations, 2018 allows the distribution licensee to recover through fuel surcharge, the difference between the actual cost of fuel and the cost of fuel approved in Aggregate Revenue Requirement by the Commission for the generation of electricity in the generating stations owned by the distribution business/licensee; and(ii) the difference on account of the change in cost of fuel, between the actual cost of power purchase and the cost of power purchase as approved by the Commission in the Aggregate Revenue Requirement.

 As per the Regulation, the difference between the actual cost of power purchase and the approved cost of power purchase on account of change in cost of fuel shall be computed for each quarter with respect to the month wise quantity of power purchase as approved by the Commission in the Aggregate Revenue Requirement of the distribution business/licensee, based on merit order. Further, every distribution business/licensee shall, within thirty days after the close of each quarter, submit to the Commission a petition with all relevant details required for the approval of the amount of fuel surcharge to be adjusted from the consumers and the rate and period of such adjustment.

Accordingly, the petitioner filed petition for the approval of the fuel surcharge for the period from July2019 to September 2019 on 19.11.2019 and requested Hon’ble Commission to approve the additional financial liability incurred by KSEBL, amounting to Rs.57.98 Cr, due to the variation in power purchase cost resulting from the variation in cost of fuel for the period from July to September 2019 for the procurement/ generation of energy from various thermal sources with which KSEBL has contracted power. 

The Commission in its order dated 27-04-2020, while approving the fuel surcharge petition has not approved the amount additionally incurred due to change in cost of fuel in respect of the 350MW power contracted under bid-2 of DBFOO based contracts. The relevant portion of the order is extracted below:
“
18. KSEB Ltd has claimed fuel surcharge for the following DBFOO contracts of Bid-2 invited by KSEB Ltd, for which the Commission neither granted approval of the PPA nor adopted the tariff as per Section 63 of the Electricity Act, 2003. 

(i) 100 MW power from M/s Jindal India Thermal Power Ltd, New Delhi. 
(ii) 100 MW from M/s Jhabua Power Limited. 
(iii) 150 MW from M/s Jindal Power Limited. 
The Commission, vide the letter dated 22.12.2017 allowed KSEB Ltd to schedule the above contracted power, in view of the order of the State Government GO (Ms) No. 22/2017/PD dated 21.10.2017. The Commission had in the said letter clearly mentioned that, the approval of the power purchase mentioned above including the rate of the DBFOO contracts shall be given, only after getting approvals from Government of India for the deviations from the standard bidding documents issued by Ministry of Power, Government of India and after getting the approval of the Government of Kerala on the entire power purchase under DBFOO. 
While approving the ARR, ERC and Tariff for the MYT period 2018-19 to 2021-22, the Commission stated as follows. 
“Hence the Commission has considered scheduling power from the three projects of Bid-2, ie., 100 MW of power from M/s Jindal India Thermal Power Ltd, New Delhi, 100 MW of power from M/s Jhabua Power Limited and 150 MW of power M/s Jindal Power Limited for the limited purpose of estimating the ARR&ERC for the control period. Since the required approvals from GoI and State Government is still awaited, the Commission is constrained to use the rate equivalent to the cost of power from Balco, which is the L1 of Bid 2. The Commission emphasises that this consideration is only for the purposes of estimating the cost of power provisionally in the ARR and shall not be construed as an approval of the power purchase, rate or of the PPA itself as per Section 63 of the Act which can be considered only after the fulfilment of conditions specified by the Commission in its order dated 31-8-2016”. 
The Commission noticed from the invoices and other documents submitted by KSEB Ltd that, the actual tariff paid by KSEB Ltd for procuring power from these three sources were much higher and amounted to Rs.22.75 crore more when compared to the L1 rate of Rs.4.31 per unit paid to BALCO which is the L1 of Bid-2. The Commission further notes that the additional payment under the three DBFOO contracts amounts to Rs 45.13 crore for the first six months of the FY 2019-20. As mentioned above, the Commission vide its order dated 22.12.2017 had allowed KSEB Ltd, to schedule the contracted power from these three generators subject to conditions and while approving the ARR & ERC and tariff for the MYT period 2018-19 to 2021-22, the Commission had considered the rate equivalent to the cost of power from BALCO for estimating the cost of power provisionally from these three generators. The Commission reiterate that, during the truing up of accounts for the respective financial years, excess amount, if any, incurred for procuring power from these three generators shall not be considered, unless KSEB Ltd gets the approval of power purchase from Government of India for the deviations from the guidelines and on getting the approval of the Government of Kerala on the entire power purchase under DBFOO.”

Hon’ble Commission had taken a similar stand while allowing fuel surcharge for the  power purchase contracts under bid-2 of DBFOOfor the first quarter of 2019-20 from April 2019 to June 2019. The petitioner had vide affidavit dated  30-3-2020  filed a review petition before Hon’ble Commission seeking a review of the said order with the following prayers:
“1.	To review the order dated 14-02-2020 in Petition No.OA 29/2019 and allow passing on the additional fuel cost incurred against PSAs with Jindal India Thermal Power Ltd, Jindal Power Ltd and Jhabua Power Ltd  under Bid 2 of DBFOO.
2.	To issue appropriate directions on the drawal of power contracted against these PSAs if Hon’ble Commission is not inclined to pass on the liabilities of 350MW PSAs executed on DBOO basis under Bid 2.“

Subsequently on 30-4-2020, an additional submission was also made before Hon’ble Commission with a prayer to consider the facts in the review petition while approving the fuel surcharge petition for second quarter of financial year 2019-20 also.

However, Hon’ble Commission is yet to process the review petition and therefore the disposal of petition for fuel surcharge for second quarter issued vide order dated 27-4-2020 contain the same position as contained in the disposed order for 1st quarter. Accordingly, the petitioner is filing the present review petition as detailed hereunder.  

To meet the energy demand of the State, KSEBL entered into 865MW long-term Power Sale Agreements through two tariff based competitive bids invited under DBFOO guidelines issued by MoP, during December 2014.  The bids were issued in compliance with the direction of Hon’ble Commission to tie up power on long term basis. Prior to entering into the contracts, the Petitioner informed Hon’ble Commission regarding the outcome of the bids for the procurement of 865 MW power through two bids and the urgency in executing the PSAs before 31st December 2014 to ensure Long Term Access for the transfer of power to Kerala vide letter dated 18-12-2014. Copy of the letter is enclosed as Annexure-1. The petitioner had been following this procedure for seeking approval of Power purchases and/or adoption of tariff under Section 63 of the EA, 2003 as submitted below and Hon’ble Commission had been approving the same without the need for filing separate petition. 

	Sl.No
	Generator/Trader 
	Tariff (Rs/unit)
	Quantum 
	Approval sought
	Approval order

	1
	DVC 
	CERC tariff
	150MW  
	Letter dated 13.03.2014
	Letter No.500/C.Engg./DVC/2014 dt. 28-03-2014.

	2
	Maithon Power Ltd. 
	CERC tariff
	150MW
	Letter dated 7.12.2013
	Letter No.2158/C.Engg/Maithon/2013 dated 26-12- 2013

	3
	PTC
	Rs.4.449 (sec 63)
	100MW (L1 Rate)
	Letter dated 23.4.2013 
	Letter no.828/C.Engg/Case-I/ KSERC/2013/594 dtd. 24-5-2013

	4
	 NVVN
	Rs.4.494(sec 63)
	300MW (L2 Rate)
	
	



Meanwhile, on 20-12-2014, Govt. of Kerala accorded sanction for the long term procurement of 865 MW power under DBFOO, after obtaining advice of State Planning Board.

Subsequently, KSEBL entered into Power Supply Agreements for the long term procurement of 865 MW electricity for a period of 25 years from 1st December 2016 and 1st October 2017 with the L-1 and L-2 bidders of Bid-1 and L-1 to L-5 bidders of bid-2 as given below:
PPA based on DBFOO
	 Sl. No.
	Power Supplier
	Region
	Power   (MW)
	Tariff   (Rs./kWh)
	  PSA Date
	To be supplied from

	1
	Jindal Power Limited
	WR
	200
	3.60
	29-12-2014
	Dec-16

	2
	Jhabua Power Limited
	WR
	115
	4.15
	31-12-2014
	Dec-16

	3
	Bharat Aluminium Co. Ltd 
	WR
	100
	4.29
	26-12-2014
	Oct-17

	4
	Jindal India Thermal Power Ltd
	ER
	100
	4.29
	29-12-2014
	Oct-17

	5
	Jhabua Power Limited
	WR
	100
	4.29
	26-12-2014
	Oct-17

	6
	Jindal Power Limited
	WR
	150
	4.29
	29-12-2014
	Oct-17

	7
	East Coast Energy Private Ltd 
	SR
	100
	4.29
	02-02-2015
	Oct-17

	
	Total
	
	865
	
	
	



On 26-2-2015, the petitioner submitted copy of PSAs executed before Hon’ble KSERC after the PSA with the generator located in SR was also executed. On 16-3-2015, Hon’ble KSERC directed KSEB to file petition for the adoption of tariff under section 63 of the EA,2003. On 20-4-2015, the petitioner filed petition(OP 13/2015) before Hon’ble Commission for the adoption of tariff as per Section 63 of the Electricity Act, 2003.

Applications for Long Term Access for drawing these power was made before Central Transmission Utility on 30-12-2014 and 31-12-2014 by generators located in regions other than SR in view of the transmission constraints prevailing between NEW grid and SR. Based on order of Hon’ble CERC dated  16-2-2015 and 3-7-2015 and meetings held between Powergrid, POSOCO and the various constituents on 13-8-2015,PGCIL granted long term open access (LTA) for the supply of 765 MW power from NEW grid (interconnected North-East-West regional grids) to Southern Region (SR) on 1-10-2015. Copy of the grant of LTA by PGCIL to the generators is enclosed as Annexure- 2(a)  to Annexure- 2(e)  .However, commencement of supply as per the PSAs was uncertain as the operationalisation of LTA was contingent upon completion of various inter-state and inter-region transmission systems.  

The matter was brought before hon’ble CERC in petition no.249/MP/2015 by KSEBL and CTU filed affidavit before CERC on 12.04.2016, based on directions contained in record of proceedings of CERC dated 18.02.2016, that LTA can be made operational as sought for in the respective LTA application. Taking note of the affidavit, CERC disposed the petition on 6.07.2016. Thus the matter of LTA was concluded on 6.07.2016.

Subsequently, Hon’ble KSERC vide order dated 30-8-2016 in OP No.13/2015 approved the PSAs and adopted the tariff of L1 bidders under Bid 1 and Bid 2 namely 200MW from Jindal Power Ltd (Bid1) and 100MW from BALCO (Bid2) and informed that the power purchase from the remaining bidders would be approved after getting remarks from GoK and approval of the bidding process from MoP. Accordingly, KSEBL on 7-9-2016, approached GoK. On 15-9-2016,GoK sought approval of MoP, GoI (Letter No.CA letter No. CA-DBFOO/KSERC / 2016/PD dated 15.09.2016) for the procedure adopted.

In view of failure of monsoon in 2016-17 and the power shortage estimated during the summer months from Feb-2017 to May 2017 and the operationalization of LTA by CTU on 3-11-2016, KSEBL sought the approval of GoK and Hon’ble Commission (on 15-11-2016) for scheduling 115MW power from M/s. Jhabua Power Ltd. (L2 bidder of Bid 1) from December 2016. GoK approved the procurement vide GO (Rt) No.238/2016/PD dated 31.11.2016.Thereafter, Hon’ble Commission vide order dated 22-12-2016 gave provisional approval of the PSA of the L2 bidder under Bid1 ie.115 MW from Jhabua Power Ltd also. 

 Thus, DBFOO PSAs of 415 MW are approved (315 MW under Bid1 and 100MW under Bid2) and balance 450 MW PSAs under Bid2 were yet to be approved in which 100MW PSA executed with East Coast Energy Pvt Ltd cease to exist, since the plant has not achieved CoD. Therefore,  the balance PSAs (Bid2) awaiting approval from Hon’ble KSERC, as on date is 350MW, as listed below.
(i) Jindal India Thermal Power Ltd (100MW)
(ii) Jindal Power Ltd (150 MW)
(iii) Jhabua Power Ltd ( 100 MW)

The matter of approval of the balance PSAs under Bid 2 was again taken up by the petitioner with GoK vide letters dated 10-05-2017, 03-07-2017 and 22-09-2017.Subsequently, Govt. of Kerala vide order dated 21-10-2017 permitted KSEBL to draw power from the entire DBFOO contracts, pending detailed consideration of the matter. It was also stated that final orders in the matter shall be issued in due course.

Thereafter Hon’ble Commission, vide the letter dated 22.12.2017 allowed the petitioner to schedule the contracted power under DBFOO, in view of the order of the State Government vide GO (Ms) No. 22/2017/PD dated 21.10.2017. A copy of the letter is enclosed as Annexure-3.  Hon’ble Commission also clarified that Commission may approve the power purchase proposal including the rate for the pending approvals under DBFOO only after the State Government accords the final approval for the entire power purchase under DBFOO.  It may kindly be noted that all the bidders under bid-2 were selected only after they matched their rate as on bid date with the L-1 rate, which rate was already adopted by Hon’ble Commission in respect of M/s.BALCO vide order dated 30-8-2016. Based on the above, the petitioner has been scheduling power from these suppliers.

Since commencement of supply, KSEBL is making monthly tariff payments as per the terms and conditions specified in the PSAs. The Fixed Cost, Variable Cost and tariff in Rs/kwh of the successful bidders under Bid 2 at Kerala Periphery as on bid date are as shown below:
	No
	Supplier 
	FC (Rs/unit)
	VC (Rs/unit)
	Tariff  rate (Rs/unit)

	1
	BALCO (Adopted by KSERC vide order dtd.30-8-2016)
	3.25
	1.04
	4.29

	2
	Jindal India Thermal Power Ltd (Allowed to draw power as per order dtd.22-12-2017)
	3.54
	0.75
	4.29

	3
	Jindal Power Ltd (Allowed to draw power as per order dtd.22-12-2017)
	3.43
	0.86
	4.29

	4
	Jhabua Power Ltd (Allowed to draw power as per order dtd.22-12-2017)
	2.97
	1.32
	4.29



It is submitted that the terms and conditions of all the PSAs entered with the bidders under DBFOO framework is same and is in compliance with the standard bid documents notified by MoP, GoI under section 63 of EA,2003. The PSAs specify that the fixed charges are to be computed based on prescribed parameters annually and there are in built incentive/penalties while making payments towards FC based on actual performance of each generator in each month. The variable charge is specified as a pass through based on actual delivered cost of fuel in respect of each generator which depends on a number of parameters. Further, the difference between the interstate transmission charges and losses in each quarter from that as on the bid date is reimbursable to the generator. Accordingly, and as further submitted in subsequent paragraphs, it can be seen that the tariff payable for each month is influenced by a host of internal as well as external parameters and quantitative difference that these parameters creates on the FC and VC as on bid date of different generators, while arriving at the tariff payable in a particular month is different among different generators.

Computation of Fixed Cost as per the terms and conditions of the executed PSAs are submitted below:
i) As per the terms and conditions specified in the clause 21.2 of the executed PSA, to arrive at the Fixed Charge (FC) for first year, the FC quoted on bid date has to be converted to Initial Fixed Charge based on the SHR specified in the Completion certificate provided by the Supplier on achieving CoD. For this, the value of SHR specified in the Completion Certificate is compared with the SHR as per specification of 2350kcal/kwh and the FC is increased or decreased in accordance with the provisions of clause 21.2.2 or 21.2.3 to obtain the Initial Fixed Charge. As per clause 21.2.2 or 21.2.3, incentives in the form of an enhanced FC is applicable, if the supplier is able to specify a lower SHR than the pre-specified SHR of 2350 kcal/kwh and imposes disincentive on FC, if the actual SHR value is higher than the  pre-specified SHR of 2350kcal/kwh. Incentivising an improved SHR is a signal for achieving greater efficiency in the interest of saving fuel. Adhering to the prescribed SHR is specified to safeguard the interest of the Utility.
ii) For the accounting year in which supply commences, the Initial Fixed Charge will be the Base Fixed Charge for the Accounting Year in which COD occurs and for each subsequent Accounting Years, the applicable Base Fixed Charge will be decreased by 2%. This Base FC determined for each Accounting year will be revised annually to get the Indexed FC by applying 30% of the variation in WPI occurring between January 31 immediately preceding the Bid Date and January 31 immediately preceding the Accounting Year for which such revision is undertaken. 
iii) The computation of Indexed Fixed Charges of the Bid 2 suppliers for the Accounting Year 2019-'20 as per 2004-05 WPI series is illustrated as follows:
	Description/Generators
	BALCO
	JITPL
	Jindal
	Jhabua

	Quoted Fixed charge, Rs./kWh
	3.25
	3.54
	3.43
	2.97

	SHR as in Schedule C, kCal/kWh
	2350
	2350
	2350
	2350

	SHR as per Completion Certificate, kCal/kWh
	2350
	2350
	2327
	2347.9

	Improvement in SHR, %
	0.0000
	0.0000
	0.9787
	0.0894

	% increase in FC
	0.0000%
	0.0000%
	0.00%
	0.00%

	Initial FC, Rs./kWh
	3.2500
	3.54
	3.43
	2.97

	Initial  FC = 98% Base FC for 2017-18, since COD is on 01-10-2017
	
	
	
	

	Initial FC = Base FC for 2017-18 
	3.25
	3.54
	3.43
	2.97

	Base  FC for 2018-19
	3.185
	3.4692
	3.3614
	2.9106

	Base  FC for 2019-20
	3.1213
	3.399816
	3.294
	2.8524

	Final WPI for January, 2014
	179
	179
	179
	179

	Final WPI for January, 2019 AS PER 2011-12 series
	119.2
	119.2
	119.2
	119.2

	Multiplication factor for conversion to 2004-05
	1.561
	1.561
	1.561
	1.561

	Final WPI for January, 2019 AS PER 2004-05
	186.0712
	186.0712
	186.0712
	186.0712

	Variation in WPI, %
	3.9504
	3.9504
	3.9504
	3.9504

	30% variation
	1.1851%
	1.1851%
	1.1851%
	1.1851%

	Indexed FC, Rs./kWh
	3.1583
	3.4401
	3.3332
	2.8862

	Indexed FC for 2019-20, Rs./kWh
	3.1600
	3.4400
	3.33
	2.89

	Difference with quoted FC (Rs/kwh)
	(-) 0.09
	(-)0.10
	(-)0.10
	(-)0.08



iv) Further to the above, the Supplier is bound to maintain a minimum stock of fuel, which is sufficient for supply for a continuous period of 7 days. As per clause 21.4.2 and 22.8.2 of the executed PSA, in the event of fuel shortage during any month, occurring on account of reasons not attributable to the Supplier, an amount equal to 70% of the Fixed Charge shall be payable in respect of the non-availability arising out of such fuel shortage. Similarly as per clause 21.4.3 of PSA, in case of deficiency of transmission corridor, an amount equal to 50% of the Fixed Charge shall be payable in respect of the non-availability arising out of such deficiency in transmission corridor. In other words, the Supplier’s risk of fuel shortage and deficiency of transmission corridor has to be mitigated to the extent of 70% and 50% respectively. Thus during each month, the Indexed FC if required, is further subjected to variation based on the availability of fuel and transmission corridor. 
v) As per clause 21.4.4, the fixed charge computed as above is paid for the availability declared by the supplier upto a maximum of 90%. As per clause 21.6.1 and 21.6.2, if the availability of supplier is more than 90%, incentive @ 50% of FC is paid for the units supplied above 90%. Similarly if the availability is less than 85% damages @25% of FC is recovered for the units supplied less than 85%. 

The  variation in FC payable in a month depending on the variation in availability for BALCO is illustrated below:

	Availability
	60%
	80%
	90%
	100%

	Indexed FC for 2019-20, Rs./kWh
	3.16
	3.16
	3.16
	3.16

	Energy generated  @ 90% Normative availability(MU)
	61.56
	61.56
	61.56
	61.56

	Energy generated  @ 85% availability(MU)
	58.14
	58.14
	58.14
	58.14

	Energy generated  based on actual availability (MU)
	41.04
	54.72
	61.56
	68.4

	Fixed charges payable (Rs.Cr.)
	12.96864
	17.29152
	19.45296
	19.45296

	Incentive (Rs.Cr.)
	 
	 
	 
	1.08072

	Damages/Penalty (Rs.Cr.)
	-1.3509
	-0.27018
	 
	 

	Net Fixed charges payable (Rs.Cr.)
	11.61774
	17.02134
	19.45296
	20.53368

	FC (Rs/kwh)
	2.83
	3.11
	3.16
	3.00



Computation of VC as per the terms and conditions of the executed PSAs during each month are submitted below:
i) Fuel Charge is the amount payable by the Utility to the Supplier for the fuel utilised in generation of electricity. As per the DBFOO frame work, the risk of variation in fuel price is not managed by the Supplier and is passed on to the Utility, which in turn, has to reflect in the distribution tariff. Since the Fuel Charge is pass through the benefit of reduced or concessional fuel prices cannot be retained by the Supplier. As a result, Fuel Charge cannot be a profit centre for the Supplier and the principles determining Fuel Charge ensure that costs are recovered on the basis of actual. 
ii) Fuel charge is computed as the product of SHR and the Landed Fuel Cost per kilogram of Fuel divided by the Average GCV per kilogram of coal.  
iii) As per clause 22.1.1 of the PSA, the SHR specified in the Completion Certificate has to be increased by 0.15% per annum on each successive anniversary of COD under each PSA and the number so arrived at shall be the applicable SHR for that year. 
iv) As per clause 22.2.1 to 22.2.3(a), the landed fuel cost quoted by the supplier comprises of cost of coal and cost of transportation of coal. 
v) The cost of coal as on bid date and any month depends on the notified price of coal supplied by the respective fuel supplier. On bid date the supplier can quote a maximum of 101% of notified coal price. However this variation (+/-) with respect to the notified coal price as quoted by the Supplier on bid date has to be maintained throughout the contract period for calculating the cost of coal during each month. Also any escalation notified by the fuel Supplier in any of the components as quoted on bid date in determining the price of coal is allowed to the Supplier while calculating the cost of coal during each month. 
vi) As per clause 22.2.4, the cost of transportation during each month will be the lower of 110% of the freight payable to the Indian Railways for transportation by rail and the actual cost of transportation. However the variation (+/-) quoted by a Supplier with respect to therailway freight charge notified on bid date has to be maintained throughout the contract period. The landed cost of coal which is the sum of the notified cost of coal and cost of transportation is then compared with the actual expenses incurred by the supplier towards coal and its transportation for each month and the lower of the above is considered as the landed cost of coal for the computation of VC. In any case the Landed Fuel Cost shall not exceed the actual cost incurred by the Supplier. 
vii) As per clause 22.2.2, the landed cost of fuel shall be adjusted and modified such that the Fuel Charge payable by the Utility shall be the same as if the GCV is in accordance with the value specified in Clause 22.3.2(mean value of GCV band quoted as on bid date) / the FSA or AFSA, as the case may be. Hence the GCV specified in fuel supply agreement executed between Fuel Supplier and Generator is taken for the computation of Variable charge.
viii) Accordingly, the computation of variable charge of BALCO under Bid 2 is illustrated as follows:
	BALCO- Fuel Supplier - South Eastern Coal fields

	Cost on account of coal
	As on Bid date
	During
Jan-2020
	As per Actuals Jan-2020

	Basic Price  i.e. Average Price of grade G10, G11, G12 coal(Rs/ton)
	740
	955
	1.83

	Notified price after considering other components like sizing, STC, taxes, GST etc (Rs/kg)
	1.2762
	1.7828
	

	Quoted cost after limiting to 101% as quoted on bid date (Rs/kg)
	1.289
	1.8007
	

	Cost on account of transportation 
	As on Bid date
	During Jan-2020
	As per Actuals Jan2020

	Distance quoted Kms
	   251-275
	<50
	 

	Base Freight Rate  Class 145 (Rs/kg)
	0.3866
	0.216
	0.260353

	Total Transportation cost after including other components notified by railway (Rs/kg)
	0.51056
	0.2268
	 

	% quoted against transportation (max.limit 110%)
	107.22%
	 

	Quoted rate per kg @107.22% 
	0.54745
	0.243188
	 

	Landed Cost of coal(Rs/kg)
	1.8364
	2.04385
	2.091057

	Average GCV of  grade G10, G11, G12 of coal (kcal/kg)
	4150
	4150

	SHR as Per PPA (kcal/kwh)
	2350
	2357.06
	2357.06

	Fuel charge Rs/kWh 
(LCC x SHR/ GCV)
	1.04
	1.16
	1.19


ix) The rate of VC applicable for January 2020 will be Rs.1.16/kWh since the actual expenditure as per fuel bill is higher at Rs.1.19/kWh. If in any month the actual rate is lower, only the lower rate will be considered for payment purpose.
x) It may be noted that even though BALCO has quoted the distance for transportation upto 275kms during bid date, during the commencement of supply on 01-10-2017, BALCO has claimed the notified price of railway for a distance of less than 50kms only. Thus, the cost of transportation in respect of BALCO has come down from that on bid date due to the change in distance. 
xi) As illustrated above, the variable charge of other suppliers under Bid2 also has to be computed based on the notified price of the coal supplied by the respective fuel suppliers (as shown below) which varies from contract to contract: 
i. BALCO- South eastern coal fields
ii. JITPL- Mahanadi Coal fields
iii. Jindal Power Ltd- South eastern coal fields(52% allocation) and Mahanadi Coal fields(48% allocation)
iv. Jhabua Power Ltd- South eastern coal fields(76% allocation) and Mahanadi Coal fields(24% allocation)

xii) The computation of variable charges of the generators from (i) to (iv) above as on bid date and as on January 2020 is submitted below. The detailed computation is available at Annexure-4 .




	Comparison of  VC  of 350MW generators under Bid 2 with BALCO  (As on Bid date and As on Jan 2020)

	Generators
	BALCO- SECL (100%)
	JITPL -   MCL (100%)
	Jindal - SECL(52%) & MCL(48%)
	Jhabua - SECL(76%) & MCL(24%)

	Cost on account of coal
	As on Bid date
	During   Jan-2020
	Change from bid date
	As on Bid date
	During Jan-2020
	Change from bid date
	As on Bid date
	During       Jan-2020
	Change from bid date
	As on Bid date
	During Jan-2020
	Change from bid date

	Fuel charge Rs/ kWh       
	1.04
	1.16
	0.12
	0.75
	1.14
	0.40
	0.86
	1.31
	0.45
	1.32
	1.88
	0.56



xiii) 	Further to the above, as per clause 5.5 and 5.6 of the executed PSA, the transmission charges from the Point of Grid Connection to the Delivery Point i.e. Kerala periphery (as on bid date) and transmission losses upto delivery point (as on bid date) shall be borne by the bidder in the Monthly Invoice for that month, throughout the contract period. Thus, the difference between transmission charges and losses as on bid date and that applicable for the quarter in which delivery takes place is to be borne by the buyer, i.e. KSEB Ltd. Since, the generators are located in different locations, the impact of changes in transmission charges and losses in the tariff as on bid date are also not uniform. In addition, RLDC charges payable at SR periphery is also adjusted in the monthly payment in this regard.

Thus it is evident that though L1 matching is made as on bid date, as per PSA, the rates applicable for each month are not designed to remain same during the period of PSA and it keeps on changing based on different internal and external parameters, effect of which is different for different generators. It is also pertinent to note that the most significant contributor for the difference is the availability, price and grade of coal delivered by coal supplier to each generator. Lower availability of coal can either impact on unit availability and thus FC or in case generator opts for alternate fuel on the VC. The price of coal and grade of coal are interdependent and has a major influence on VC. The most important fact is that the changes in attributes of fuel viz. availability, price and grade cannot be reasonably predicted in any point of time. Thus, the changes that can happen in the tariff during the period of PSA is difficult to assess upfront.

Hon’ble Commission vide the order dated 08.07.2019 in OA No. 15/2018 in the matter of approval of the ‘ARR, ERC and Tariff for the MYT period 2018-19 to 2021-22’ has approved the source wise details of the power purchase and cost from various sources including ‘Central Generating Stations (CGS)’ and also the power purchase under long term contracts from private IPPs.While doing so, Hon’ble Commission has considered scheduling entire power from PSAs of Bid-2. However citing that the required approvals from GoI and State Government was awaited, for estimating the ARR&ERC for the control period, the rate of power from Balco, which is the L1 of Bid 2, was considered provisionally by Hon’ble Commission in respect of other generators in Bid 2 (350 MW). The relevant portion of the order is extracted below:

“Purchase of power from projects under DBFOO
5.104Hence the Commission has considered scheduling power from the three projectsof Bid-2, ie., 100 MW of power from M/s Jindal India Thermal Power Ltd, New Delhi, 100 MW of power from M/s Jhabua Power Limited and 150 MW of power M/s Jindal Power Limitedfor the limited purpose of estimating the ARR&ERC for the control period. Since the required approvals from GoI and State Government is still awaited, the Commission is constrained to use the rate equivalent to the cost of power from Balco, which is the L1 of Bid 2. 
The Commission emphasizes that this consideration is only for the purposes of estimating the cost of powerprovisionally in the ARR and shall not be construed as an approval of the power purchase, rate or of the PPA itselfas per Section 63 of the Actwhich can be considered only after the fulfilment of conditions specified by the Commission in its order dated 31-8-2016.It is relevant here to note that the Commission in theirOrder on suomotudetermination of Tariff dated 17-4-2017 had approved Rs.4.00 per unit for the purchase of additional quantity of power for meeting the deficit from traders and exchanges. “

Incidentally, it is submitted that the mention of the rate of Rs.4.00/unit earlier considered in the suo-motu order was excluding inter-state transmission charges and losses.

The quantum of energy availability approved from these contracts as per the MYT order is submitted below:
	Trader/Source
	Contracted capacity
	2019-20 to 2021-22

	
	MW
	AnnualEnergy at Kerala periphery (MU)

	Approved PSAs
	
	

	Jindal Power Ltd.
	200
	1431.81

	Jhabua Power Ltd.
	115
	822.57

	BALCO
	100
	718.32

	Sub Total-1
	415
	2972.70

	Allowed scheduling as per L1 of Bid-2
	
	

	Jindal Power Limited
	150
	1073.86

	Jindal India Thermal Ltd
	100
	721.90

	Jhabua Power Limited
	100
	715.28

	Sub Total-2
	350
	2511.04

	Grand Total
	765
	5483.74



[bookmark: _GoBack]Further, the Commission vide the letter dated 06.08.2019 has communicated to KSEB Ltd the month wise details of the energy schedule approved from each of the CGS and long term contracts during the MYT period from 2018-19 to2021-22. The said schedule was provided to enable KSEBL to file petition for recovery of fuel surcharge on a quarterly basis invoking the powers under Regulations 86 and 87 of KSERC (Terms and conditions for determination of Tariff)Regulations, 2018. A copy of the said letter is enclosed as Annexure-5 for ready reference. The month wise schedule approved by Hon’ble Commission for the energy availed through DBFOO contracts for the quarter July 2019 to September 2019 are submitted below.

	Source
	July (MU)
	August (MU)
	September (MU)

	Jindal Power
	127.22
	127.22
	123.12

	Jindal Power
	95.42
	95.42
	92.34

	Jindal Thermal
	63.61
	63.61
	61.56

	Jhabua Power
	73.15
	73.15
	70.79

	Jhabua Power
	63.61
	63.61
	61.56

	BALCO
	63.61
	63.61
	61.56



KSEBL had already appraised Govt. of Kerala on the matter of expediting appropriate decision on the PSAs awaiting approval of Hon’ble Commission. The letter dated 7-11-2019 to GoK clarifying various matters sought by Government is attached as Annexure-6 . Meantime, in respect of the approval of Central Government, MoP vide letter No. 23/12/2018- R & R dated 11-12-2019 had clarified that the “deviations as pointed out by KSERC would have been got vetted and approved by the Central Government before issuance of RFQ, RFP and PSA and not at this stage.   Govt. of Kerala/KSEB Ltd. may take action as appropriate in consultation with KSERC”.  This clarification obtained from MoP has also been intimated to Hon’ble Commission, by the Petitioner on 26-12-2019, respectfully submitting therein that no deviations were noticed by Hon’ble Commission in the RFQ, RFP and PSA issued by the Petitioner while inviting offers and the deviation pointed out by Hon’ble Commission were only in respect of the evaluation process that  followed.

Regulation 86 of the KSERC(Terms and Conditions for determination of Tariff)Regulations, 2018 allows the distribution licensee to recover through fuel surcharge, the difference between the actual cost of fuel and the cost of fuel approved in Aggregate Revenue Requirement by the Commission for the generation of electricity in the generating stations owned by the distribution business/licensee; and(ii) the difference on account of the change in cost of fuel, between the actual cost of power purchase and the cost of power purchase as approved by the Commission in the Aggregate Revenue Requirement.

 As per the Regulation, the difference between the actual cost of power purchase and the approved cost of power purchase on account of change in cost of fuel shall be computed for each quarter with respect to the month wise quantity of power purchase as approved by the Commission in the Aggregate Revenue Requirement of the distribution business/licensee, based on merit order. Further, every distribution business/licensee shall, within thirty days after the close of each quarter, submit to the Commission a petition with all relevant details required for the approval of the amount of fuel surcharge to be adjusted from the consumers and the rate and period of such adjustment.

Accordingly, the petitioner filed petition for the approval of the fuel surcharge for the period from July 2019 to September 2019 on 27.09.2019 and requested Hon’ble Commission to approve the additional financial liability incurred by KSEBL, amounting to Rs72.75Cr, due to the variation in power purchase cost resulting from the variation in cost of fuel for the period from April to June 2019 for the procurement/ generation of energy from various thermal sources with which KSEBL has contracted power. 

As already submitted under paragraph 16, the PSA notified by MoP, GoI under section 63 of the EA,2003 allows pass through of actual fuel cost based on certain factors and will not be the same for different generators having fuel supply from different coal suppliers and having varying distance from the respective coal mines. Hence, KSEBL has provisionally assessed the additional liability due to these purchases based on the actual variable cost of these stations with respect to the variable cost used for estimation in the MYT petition dated 31.10.2018.  Thus, the total financial liability of Rs 57.99 Cr pointed out in the fuel surcharge petition included Rs. 5.18 Cr in respect of the 350MW DBFOO contracts of Bid-2 for which approval of Hon’ble Commission is awaited, but drawal was allowed is submitted below.

	Source
	Approved purchase (MU)
	Actual purchase (MU)
	Per unit cost
 (Rs/unit)
	Additional liability admissible  (Rs.Cr)

	
	
	
	Estimated
	Actual
	

	Jindal Power ltd-Bid II
	283.18
	264.97
	1.19
	1.27
	2.00

	JhabuaPowerLtd-Bid II
	188.78
	120.24
	1.73
	1.82
	1.11

	JITPL
	188.78
	188.88
	1.03
	1.14
	2.07

	Total
	 
	 
	 
	 
	5.18



If the approved VC of BALCO is to be used for estimation of additional liability, then same would be Rs.19.63 Cr as submitted in the table below. The petitioner has not made such a submission since the approved VC of BALCO and the VC of other generators were not comparable in view of the provisions in the PSA.



	Source
	Approved purchase (MU)
	Actual purchase (MU)
	Per unit cost
 (Rs/unit)
	Additional liability admissible  (Rs.Cr)

	
	
	
	Approved
	Actual
	

	Jindal Power ltd- Bid II
	280.1
	217.3
	1.04
	1.27
	5.00

	Jhabua Power Ltd-Bid II
	186.73
	165.12
	1.04
	1.82
	12.88

	JITPL
	186.73
	175.1
	1.04
	1.14
	1.75

	Total
	 
	 
	 
	 
	19.63



The Commission in its order dated 27-04-2020, while approving the fuel surcharge petition has not approved the excess amount incurred for procuring power from the above sources. The relevant portion of the order is extracted below:
““The Commission noticed from the invoices and other documents submitted by KSEB Ltd that, the actual tariff paid by KSEB Ltd for procuring power from these three sources were much higher and amounted to Rs.22.75 crore more when compared to the L1 rate of Rs.4.31 per unit paid to BALCO which is the L1 of Bid-2. The Commission further notes that the additional payment under the three DBFOO contracts amounts to Rs 45.13 crore for the first six months of the FY 2019-20. As mentioned above, the Commission vide its order dated 22.12.2017 had allowed KSEB Ltd, to schedule the contracted power from these three generators subject to conditions and while approving the ARR & ERC and tariff for the MYT period 2018-19 to 2021-22, the Commission had considered the rate equivalent to the cost of power from BALCO for estimating the cost of power provisionally from these three generators. The Commission reiterate that, during the truing up of accounts for the respective financial years, excess amount, if any, incurred for procuring power from these three generators shall not be considered, unless KSEB Ltd gets the approval of power purchase from Government of India for the deviations from the guidelines and on getting the approval of the Government of Kerala on the entire power purchase under DBFOO.”

It is respectfully submitted that the order equating rates applicable in the PSA of M/s.BALCO with that of other PSAs is an apparent error on face of records. As can be seen from records, L1 rate of BALCO as on bid date was Rs.4.29/- and the rate recorded by Hon’ble Commission in the above order, i.e.Rs.4.31 is not the L1 rate but is the rate in respect of M/s.BALCO for certain months, which is dependent on number of internal and external factors and is bound to change from month to month. The rate of BALCO for the first quarter for the months April 2019 to June 2019 was Rs.4.15/unit which was considered by Hon’ble Commission in the order approving fuel surcharge for the first quarter. This amply shows that the charges payable are dynamic in nature based on provisions in PSAs and based on pre-determined internal and external factors. The power from all these generators are being drawn by the Petitioner based on explicit orders of the Hon’ble Commission, and the payments are strictly in accordance with the terms of the PSA notified by MoP, GoI. Denying the bonafide expenses met based on authentication from the Hon’ble Commission is an apparent error to be set right by the Hon’ble Commission. Further, in addition to denying the additional fuel cost in respect of these stations for the first quarter of 2019-20, Hon’ble Commission ordered that the additional amount incurred over and above the rates of L1 bidder in Bid 2 will not be allowed during the true up stage as well, unless Government approvals are in place. The same has gone beyond the scope of the petition and has put the entire power procurement under question, continuation or otherwise of which requires clear direction from the Hon’ble Commission.

Thus, the instant petition is filed seeking a review of the order invoking the powers of the Hon’ble Commission under Regulation 67 of KSERC (Conduct of Business) Regulation 2003. It is submitted that Hon’ble Commission may kindly consider the following and issue appropriate orders on review.  

(i) KSEBL has executed DBFOO PSAs as per the standard bidding documents issued by Ministry of Power.The procurement of power is approved by Government of Kerala vide G.O. dated 20-12-2014. 
(ii) KSEB Ltd. has given entire details to Government based on the orders of Hon’ble Commission dated 30-8-2016 requesting to provide necessary clarifications to the Hon’ble Commission. Therefore, the petitioner cannot be held responsible for providing the clarification sought by the Commission from the Government.
(iii) Government vide order dated 21-10-2017 and Hon’ble Commission vide letter dated 22-12-2017 has allowed the petitioner to draw power from these sources.
(iv) Hon’ble Commission has allowed scheduling of power contracted under bid-2 PSAs executed with Jhabua Power Ltd., Jindal Power Ltd. and Jindal India Thermal Power Ltd. totaling to 350MW vide the order dated 22-12-2017.
(v) Hon’ble Commission has considered the procurement of power from these sources while approving ARR&ERC for the control period 2018-22.
(vi) While procuring power as authorized by GoK and Hon’ble Commission, KSEBL is bound to comply with the terms and conditions specified in the executed PSAs and make monthly payments as envisaged in the PSAs.
(vii) L2, L3, L4 bidders (350MW) have matched the L1 tariff of Rs.4.29/unit discovered under Bid 2. 
(viii) The L-1 rate is already adopted by Hon’ble Commission vide order dated 30-8-2016 as per section 63 of the EA, 2003.
(ix) MoP, GoI has incorporated the process of L1 matching in the standard bidding process for long term and medium term power procurement, in accordance with Section 63 of EA 2003.
(x) The quantum contracted is not in excess of the requirement of the State as is evident from the subsequent approval of the Hon’ble Commission to purchase another 150MW on long term basis from 1-6-2016 onwards from M/s.Maithon Power Ltd. vide order dated 8-7-2015 in OP 23/2015 filed on 29-6-2015.
(xi) Even though the tariff as on bid date as agreed by all the successful bidders under Bid 2 is the same i.e 4.29/kwh, the same can be administered only in accordance with the provisions in the PSAs.  
(xii) The PSA executed with each Supplier is independent in nature and is to be administered accordingly. The fixed charge and variable charge in each PSA is linked with several external parameters. Fixed charge is dependent with variation of WPI and the availability in a particular month whereas variable charge is dependent on the delivered cost of fuel supplied by respective fuel supplier with whom the supplier has executed fuel supply agreement (FSA). 
(xiii) The source of fuel for the generators are different viz South eastern coal fields for BALCO,  Mahanadi Coal fields for JITPL, 52% allocation from  South eastern coal fieldsand 48% from Mahanadi Coal fields for Jindal Power Ltd., 76% allocation from South eastern coal fields and 24% allocation from Mahanadi Coal fields for Jhabua Power Ltd.  
(xiv) The distance from mine for each generator is different viz. <50km for BALCO, 5km for JITPL, 125.61km for Jindal, 501-600km for SECL and 601-700km for MCL in case of Jhabua. Thus the impact due to changes in railway freight charges in VC of each generator is different.
(xv) The grade of coal linkage through CIL for the generators differ namely  G12 grade for JITPL, G10, G11 & G12 grade for BALCO, G11 andG14 for Jhabua Power Ltd., G11 for Jindal Power Ltd.
(xvi) The quoted variable charge is the sum of cost of fuel and cost of transportation which is dependent on several components (other than cost of coal) related to mines of CIL from which coal is supplied to the Supplier, Grade of coal(GCV) quoted and actual railway freight charges which again depends on the distance of coal transportation.  
(xvii) Further to the above, the escalation quoted by each bidder in respect of the landed cost of coal (against the maximum permitted value of 101% in the PSA) and the escalation quoted against railway freight charges (against the maximum permitted value of 110% in the PSA) are also different.
(xviii)  The standard PSA notified by MoP, GoI as per section 63 of the EA,2003 prescribes regulating FC based on predetermined parameters and allow pass through of fuel cost based on actuals subject to certain parameters.
(xix)  The landed cost at Kerala periphery is dependent on the interstate transmission charges and losses during each month, which is further dependent upon the location in which the Suppliers power station is located viz. Madhya Pradesh, Chattisgarh etc.
(xx)  Hon’ble Commission vide order dated  30-8-2016 has already adopted the tariff under bid-2 as Rs.4.29/unit as on bid date. Even though PSA in respect of L2, L3 and L4 are awaiting approval of Hon’ble Commission, the rate in respect of generators under Bid 2 cannot be redetermined. As per the provisions of the EA,2003 and the judgment of Hon’ble Supreme Court   dated 11.04.2017 in CA 5399-5400 of 2016 and also as per the various orders of Hon’ble Commission, the State Commission do not have jurisdiction in respect of determination or re-determination of tariff of  interstate generating stations.Further, the terms and conditions of PSA has to be as per the standard bid documents notified by GoI under section 63 of the EA,2003.  As already the tariff under bid 2 is adopted by this Commission and the power is allowed to be drawn in respect of L2,L3 and L4 generators, the rate of power in respect of these generators during the tenure of PSAs can be allowed by this Commission only in accordance with the standard PSA notified by MoP, GoI.
(xxi) Hon’ble Commission in OP No.12/2018 filed by M/s.Jhabua has decided that this Commission does not hold jurisdiction to go into the provisions in the PSA for the inter state sale of power contracted therein. Accordingly, the order of Hon’ble Commission that any amount paid to other generators over and above the rate at which payment is made to M/s.BALCO will not be allowed at the time of true up is an apparent error on face of records.  
(xxii) Hon’ble Commission has ordered to pass on the cost in respect of other generators at the rate of BALCO which is an apparent error on face of records.
(xxiii) In case Hon’ble Commission is not inclined to pass over the liabilities under PSA, it amounts to rejection of respective PSAs. In such a case, it would be inappropriate to draw power contracted against these PSAs. Therefore, there is ambiguity in administering these PSAs.The ambiguity needs to be rectified through appropriate directions.

As per Regulation 67 of KSERC Conduct of Business Regulation 2003, any person or party affected by decision, direction or order of the Commission may within 45 days from the date of making such decision, direction or order apply for the review of the same.

 The direction to draw the contracted power as per executed PSAs and the decision to disallow the genuine power purchase expenses incurred as per terms and conditions of standard PSAs are leading to difficulties in administering the PSAs.  Accordingly, it is further submitted that if Hon’ble Commission is not inclined to pass on the entire liabilities of 350MW PSAs executed on DBOO basis under Bid 2, then  Hon’ble Commission may issue appropriate orders on continuation or otherwise of the drawal of power against these PSAs.

KSEBL humbly request Hon’ble Commission to review the order dated 27-4-2020 in OA 2/2020 with respect to disapproval of additional financial liability arising out of power scheduled as per the PSAs totaling to 350MW under bid-2 of DBFOO. 

Prayer

KSEBL humbly request Hon’ble Commission 

1. To review the order dated 27-4-2020 in Petition No.OA2/2020 and allow passing on the additional fuel cost incurred against PSAs with Jindal India Thermal Power Ltd, Jindal Power Ltd and Jhabua Power Ltd  under Bid 2 of DBFOO.
2. To issue appropriate directions on the drawal of power contracted against these PSAs if Hon’ble Commission is not inclined to pass on the liabilities of 350MW PSAs executed on DBOO basis under Bid 2. 

	Dy. Chief Engineer (Commercial & Planning)
With full Powers of Chief Engineer
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