BEFORE THE KERALA STATE ELECTRICITY 

REGULATORY COMMISSION

In the Matter of:
Review Petition against the KSERC order  dated 25th October 2012 on Petition No OP 27/2011 in the matter of Truing Up of accounts of KSEB for the year 2009-10.

	Petitioner :
	Kerala State Electricity Board,

Vydyuthi Bhavanam, Pattom,

Thiruvananthapuram


THE PETITIONER HUMBLY STATES THAT:

1. Hon’ble Commission vide the order dated 25th October-2012 on Petition No. OP 27/2011   in the matter of Truing Up of accounts of KSEB for the year 2009-10 has approved the revenue gap for the year as Rs 639.43 crore as against the revenue gap of  Rs 1227.51 crore as per the C&AG audited accounts.  A comparison of the various expenses as per the C&AG audited accounts and the order on Truing Up for the year 2009-10 is detailed below.

Table-1

Comparison of the expenses as per the C&AG audited accounts and KSERC order

	Sl No.
	Particulars
	ARR Order
	Actual
	True Up order
	Variation over Truing Up order & actuals 

 (-) decrease /(+) increase

	
	
	(Rs. Cr)
	(Rs. Cr)
	(Rs. Cr)
	(Rs. Cr)

	1
	Generation Of Power
	301.54
	364.35
	364.35
	0.00

	2
	Purchase of power
	2781.99
	3384.52
	3210.28
	-174.24

	3
	Interest & Finance Charges
	333.11
	263.57
	243.79
	-19.78

	4
	Depreciation
	477.90
	451.22
	299.94
	-151.28

	5
	Employee Cost
	1069.96
	1451.53
	1352.45
	-99.08

	6
	Repair  & Maintenance
	152.74
	173.16
	152.74
	-20.42

	7
	Administration & General Expenses
	64.22
	166.96
	66.97
	-99.99

	8
	Other Expenses
	1.11
	23.15
	23.15
	0.00

	9
	Gross Expenditure (A)
	5182.57
	6278.46
	5713.67
	-564.79

	10
	Less : Expenses Capitalized
	27.87
	85.35
	85.35
	0.00

	11
	Less : Interest Capitalized
	55.82
	22.45
	22.45
	0.00

	12
	Net Expenditure (B)
	5098.88
	6170.66
	5605.87
	-564.79

	13
	Statutory Surplus/ RoE (C)
	217.42
	240.71
	217.42
	-23.29

	14
	ARR (D) = (B) + ( C)
	5316.30
	6411.37
	5823.29
	-588.08

	15
	Less Non-Tariff Income
	491.01
	436.69
	436.69
	0.00

	16
	Less : Revenue from Tariff
	 
	 
	 
	0.00

	17
	   (a) With in the State
	4489.99
	4679.66
	4679.66
	0.00

	18
	   (b) Outside the State
	0.00
	67.51
	67.51
	0.00

	19
	Total Income
	4981.00
	5183.86
	5183.86
	0.00

	20
	 Revenue Gap
	335.30
	1227.51
	639.43
	-588.08


2. As detailed above, Hon’ble Commission had made a total disallowance of Rs 588.08 crore for the year 2009-10 from the actuals as per the audited accounts.   The major disallowance are:

(1) Cost of power purchase 


- Rs 174.24 crore

(2) Employee cost



- Rs   99.08 crore

(3) Repair & Maintenance expenses

- Rs   20.42 crore

(4) A&G expenses

 (Other than section 3(1) duty)
- Rs   19.20 crore


(5) 
Depreciation




- Rs 151.28 crore


(6)
Interest and finance charges

- Rs   19.78 crore


(7)
Return on equity



- Rs   23.29 crore


(8) 
Section 3(1) duty



- Rs   80.79 crore


Total





  Rs 588.08 crore

3. KSEB submits that, while approving the truing up petitions based on the C&AG audited accounts, Hon’ble Commission has not considered the actuals provided by the Board, made factual errors while approving the various expense components, not applied prudence on the details provided by the Board, deviated from the methodologies adopted by the State Commission vide the order dated 17.04.2009    for approving the ARR&ERC petition of KSEB for the year 2009-10.

4. Hence, KSEB submits this petition for the kind consideration of the Hon’ble Commission.

I. Disallowance on the cost of power purchase by Rs 174.24 crore.

5. The power purchase cost booked is a reality. The source wise details of the power purchase from various sources are disclosed in the annual accounts every year.

6. KSEB has been procuring power from various sources including power procurement from Central Generating Stations, traders through bi-lateral contracts, day ahead market including UI, energy exchanges etc.

7. The power procurement from CGS is being regulated as per the tariff approved by the Hon’ble Central Electricity Regulatory Commission.  The Central Power Sector Utilities including the generators and the transmission utilities raises the invoices at the tariff and other terms and conditions of tariff approved by the CERC from time to time. Hon’ble Commission may be aware that, for ensuring payment security, LC payment security system is being ensured by CPSUs.  As per the regulation-34 of the CERC terms and conditions of tariff regulations, up to 60 days is allowed by CPSUs for payment without any late payment surcharge. However, if the payments are arranged within one month from the date of presentation of the invoice, rebate in the range of 1 to 2% is being allowed by the CPSUs.  

8. The power procurement through traders is being regulated at the rates and as per the terms and conditions of the bi-lateral agreement entered into between KSEB and the traders.

9. The UI transactions are being settled on weekly basis. The power procurement through energy exchange is being settled in advance. 

10. The power procurement from IPPs- BSES and KPCL is being regulated as per the provisions of the PPA.

11. As submitted above, the total cost of power purchase included in the C&AG audited accounts are the sum total of the monthly invoices raised and the same admitted by KSEB for procurement from April-2009 to March-2010.

12. It is further submitted that, KSEB has not created any provision for  power purchase for the financial year under consideration towards: 

(a) Provision for meeting the additional liability on account of tariff revision of CGS to be approved by CERC.

(b) Any other anticipated additional payment towards CGS that may arise in future towards current tariff period.  

13. As submitted above, the cost of power purchase as per the audited accounts is the total payment admitted towards the actual power purchase made in the FY concerned, in the present case for the period from April-2009 to March-2010.

14. It is further submitted that, any increase in power purchase etc during the current tariff period on account of the tariff revisions etc to be approved in the coming years, may be accounted under period expenses/ income under the annual accounts.

15. However, as per the accounting practices, all the cost of power purchase incurred and admitted during a financial year may not be actually released during that financial year itself.  The reasons are detailed below.

(i) Usually, the CPSUs and traders are raising the bills of power purchase for a month in the next month. I.e., the bill towards cost of power purchase incurred during the month of March-2010 is raised in the subsequent month of April-2010. As per the accounting practices, the admitted cost of power purchase for the month of March-2010 is accounted in the FY 2009-10, though the payment is not released during the FY 2009-10 or the cash outflow has not happened. 

(ii) Since the cost of power purchase for the month of March-2010 was not released during the month of March-2010, it has to be released in subsequent months of April/May- 2010, the cost of power purchase for the month of March-2010 is being   shown as current liabilities as on 31.03.2010.

(iii) As submitted earlier, as per the CERC tariff regulations, up to 60 days is being allowed for the beneficiaries to clear the dues even without any late payment surcharge. Hence, during the period of financial difficulties, KSEB will be constrained to avail the entire credit period for the   payment of power purchase. 

(iv) It is further submitted that, usually the energy consumption during the summer months is about 20 to 25% higher than the consumption during monsoon months.  The month wise details of the power purchase during the period from April-2009 to March-2010 and the amount admitted is given in the table below.

Table-2. Month wise details of the power purchase for the year 2009-10

	Month
	Total Power purchase
	Amount admitted

	
	(MU)
	(Rs. Cr)

	Apr-09
	902.60
	274.90

	May-09
	945.62
	278.34

	Jun-09
	904.36
	304.47

	Jul-09
	723.44
	252.92

	Aug-09
	810.83
	281.54

	Sep-09
	724.42
	196.07

	Oct-09
	753.01
	208.34

	Nov-09
	769.63
	235.41

	Dec-09
	924.79
	276.33

	Jan-10
	938.36
	293.17

	Feb-10
	858.20
	282.97

	Mar-10
	944.71
	351.73

	Total
	10199.97
	3236.19

	Average
	 
	269.68


(v) In addition to the above,  KSEB has to pay the supplementary claims on incentives, water cess, loyalties, taxes and levies etc to the State Government, income tax etc. The total supplementary claims admitted for the year 2009-10 was Rs 148.32 crore. It is submitted that, usually the supplementary claims are raised at the end of the respective financial year, i.e., during the month of April and hence the supplementary claims admitted and payable are also to be booked under other current liabilities.

(vi) As per the audited accounts, the current liabilities of power purchase at the beginning of the year 2009-10 (i.e., as on 31-03-2009) was Rs 552.11 crore and the same increased to Rs 726.37 crore as on 31-03-2010, i.e., an increase of Rs 174.26 crore during the year 2009-10. This increase was mainly due to the following facts.

· The monthly bill of power purchase for the month of March-2009 was Rs 264.95 crore, where as the same admitted for the month of March-2010 was Rs 351.73 crore, i.e., an increase of Rs 86.78 crore over March-2009.

· The supplementary claims during the year 2009-10 had increased to Rs 148.32 crore from Rs 112.69 crore during the year 2009-10.

· KSEB has remitted Rs.128.02 crore as on 31.03.2009 to NTPC against their provisional bill for the month March-2009, due to which the outstanding liabilities towards power purchase as on 31.03.2009 has been lesser to the extent.

· The payment towards the NTPC bill for March 2010, however, was paid only in April 2010 and hence the entire liability towards power purchase from NTPC in March, 2010 has to be shown under current liabilities as on 31.03.2010.

· The financial difficulties faced by KSEB may also force to avail the maximum credit period of 60 days for clearing the power purchase dues.

(vii) As submitted above, the increase in current liabilities on power purchase as on 31-03-2010 over the same as on 31-03-2009 was on account of:

· the increase in cost of power purchase during the month of March-2010 compared to March-2009.

· reduction in outstanding liabilities as on 31.03.2009 due to the payment made in March, 2009 as against no such payment made in March, 2010.

· Availing the maximum credit period of 60 days from the date of invoice for clearing the power purchase bills.

16. As submitted earlier, KSEB has not created any provision for power purchase over and above the invoices raised by the CPSUs in 2009-10.

17. Without considering these facts, Hon’ble Commission has disallowed the power purchase to the extent of Rs 174.26 crore during the year 2009-10. In this matter, KSEB further submits that,

(i) Hon’ble Commission has approved the source wise details of the power purchase and also the cost as admitted by KSEB during the year 2009-10.

(ii) However, Hon’ble Commission has stated that, KSEB has created a higher provision of Rs 498.49 crore for the power purchase bills due for the month of March-2010. Hon’ble Commission has further stated that the average power purchase bills for the year 2009-10 was only Rs 282.00 crore as against the Rs 498.49 crore. 

(iii) Hon’ble Commission has also stated that, there is unutilized provision of Rs 552.11 crore as on 31-03-2010.

18. The above conclusions of the Hon’ble Commission are without appraising the facts fully. 

(i) As submitted earlier, the actual power purchase bills admitted for the month of March-2010 was Rs 351.73 crore, not the average power purchase cost.

(ii) Further, the CPSUs have raised supplementary claims to the extent of Rs 148.32 crore, which was raised mainly during the month of April-2010.

(iii) Payment effected to NTPC in March-2009 as against their provisional invoice for March, 2009 but no such payment was made in March 2010 towards the cost of power purchased in March, 2010. 

(iv) The CERC (Terms and Conditions) of Tariff Regulations allows a time up to 60 days from clearing the power purchase dues.

19. As submitted above, the increase in other liabilities is not due to creation of higher provisions of power purchase, but mainly due to the belated payment of the power purchase and also the due to the increase in power purchase bills of March-2010 over the same in March 2009. Hence, the statement of the Hon’ble Commission that, the increase in the current liabilities due to belated payment may cause burden on the consumers is totally false and the disallowing the increase in the current liabilities on power purchase is without appreciating the facts fully.

20. It is further submitted that, as per the regulatory practices, the State Commission has to allow the expenses either as per the accounting norms specified by the State Commissions through tariff regulations, or has to allow the actuals after prudence checks.  It is an admitted fact that the power purchase is an uncontrollable expense to the utility and the State Commission has been allowing the same after prudence checks. However, for the year 2009-10, the State Commission has disallowed the power purchase bills to the extent of Rs 174.24   crore on wrong premises that, the increase in current liabilities is on account of the higher provision created.

21. Considering the above facts, KSEB kindly requests before the Hon’ble Commission to re-consider its earlier decision and allow the actual cost of power purchase as per the audited accounts. 

(ii) Whether the State Commissions can adopt a new methodology while approving the O&M expenses- Employee cost, A&G expenses etc.

22. Hon’ble Commission had approved the ‘employee cost’ ‘R&M expenses’ and ‘A&G expenses- other than section 3(1) duty’ after prudence checks, while truing up of accounts has been done, till the year 2008-09.

23. Though Hon’ble Commission has engaged a consultant to prepare the tariff regulations as per the section-61 of the Electricity Act-2003, the same is yet to be finalized.

24. While approving the orders on ARR&ERC for the year 2009-10, Hon’ble Commission has not specified any methodology for approving the O&M expenses.

25. However, while approving the O&M expenses as per the audited account for 2009-10, Hon’ble Commission has adopted the following methodologies.

(i) The actual R&M expenses, A&G expenses and Employee cost for the year 2008-09 is taken as the base.

(ii) The ‘R&M cost’ and ‘A&G expenses- other than section 3(1) duty’ for the subsequent years is allowed to escalate at the indices of ‘Whole Sale Price Index and Consumer Price Index at the weightage of 30:70.

(iii) Employee cost- basic salary is allowed to escalate @3% over the same approved for the year 2008-09. However, the DA and pension is allowed to escalate at the indices of ‘Whole Sale Price Index and Consumer Price Index at the weightage of 30:70 over the actuals for 2008-09.

26. The methodology adopted by the Hon’ble Commission has resulted in disallowance of considerable O&M expenses actually incurred as per the C&AG audited accounts as detailed below.

· Employee cost by – Rs 99.08 crore

· Repair and Maintenance expenses by Rs 20.42 crore

· A&G expenses by Rs 19.20 crore.

The disallowances as detailed above from the audited accounts, which were actually incurred as well as audited and certified by C&AG, has resulted in financial difficulties to KSEB.

27. The methodology adopted by the State Commission has following limitations.

(i) the business growth of the utility is not taken care of in the methodology introduced by the Hon’ble Commission.

· As a utility engaged in distribution, transmission and generation, the consumer base, energy sale volume, capacity addition etc has been increasing every year.

· The section-43 of the Electricity Act-2003 has cast upon KSEB the responsibility to provide supply to the consumers on demand.  The methodology adopted by the Hon’ble Commission may prevent KSEB from fulfilling its universal supply obligations.

· The business growth of KSEB as a utility engaged in distribution business is detailed below.

Table-4

Business growth of KSEB as a distribution licensee and STU

	Year
	Consumer strength
	Annual energy sale
	Connected load 
	No of S/s
	EHT lines
	HT Lines
	LT lines
	Dist. Transformers
	No of section offices

	
	(Lakhs)
	(MU)
	MW
	(Nos)
	(Km)
	(Km)
	(Km)
	(Nos)
	

	2003-04
	73
	8910.8
	9910
	229
	8958
	33280
	201638
	34758
	556

	2004-05
	78
	9384.4
	10334
	250
	9220
	34235
	207711
	36640
	558

	2005-06
	83
	10269.8
	10907
	267
	9478
	34596
	217899
	37724
	603

	2006-07
	87
	11331.0
	11466
	280
	9652
	36419
	226128
	39848
	619

	2007-08
	90
	12049.9
	12378
	298
	9825
	38235
	234286
	42401
	640

	2008-09
	94
	12414.3
	15267
	314
	10012
	41284
	241849
	46510
	641

	2009-10
	97
	13971.1
	15867
	337
	10279
	44682
	249687
	52300
	641


· However, while approving the O&M expenses, Hon’ble Commission has not considered the business growth of the utility.

28. It is an accepted practice that, in the process of truing up, the State Commissions approves the actual after prudence checks. However, for the year 2009-10, Hon’ble Commission has introduced a new methodology for approving employee cost, without considering the actuals.

29. It is further submitted that, while approving the truing up of accounts, the State Commission has adopted a part of the KSERC (Terms and Conditions of Tariff for Retail Sale of Electricity) Regulations, 2006) Regulations.  However, Hon’ble Commission itself is aware of the limitations on adopting the regulation for KSEB. In this matter the following points may be noted.

· Though Hon’ble Commission has notified the regulation vide the notification dated 23rd March-2006, the provisions of the said regulation was not adopted for approving the ARR&ERC since the year 2006-07 till 2010-11.

· Hon’ble Commission itself has admitted the fact that, the KSERC (Terms and Conditions of Tariff for Retail Sale of Electricity) Regulations, 2006) Regulations cannot be applied to KSEB as a single entity engaged in generation, transmission and distribution for approving its various expense components. Hon’ble Commission has appraised the matter before the Hon’ble APTEL vide the Para-10 of the counter affidavit of the State Commission before APTEL against Appeal petition No. 8 of 2008.
· Considering the merit of the issue, Hon’ble Commission has already engaged a consultant to evolve the ‘Terms and conditions of tariff regulations’ as per the section-61 of Electricity Act-2003. 
30. The fact being so, the approach of the Hon’ble Commission to adopt a different methodology for approving the actual expenses in the process of truing up, which ultimately results in considerable reduction of O&M expenses, is a factual mistake.  Hence, KSEB requests before the Hon’ble Commission to approve the employee costs, R&M expenses and A&G expenses (other than section 3(1) duty) as per the C&AG audited accounts.

(iii) Employee Cost- dis allowed by Rs 99.08 crore

31. The employee cost of KSEB includes the salary and other benefits to its serving employees and the pension and terminal benefits to its retired employees.

32. The salary and other service benefits to its employees are governed by the wage settlement agreement entered into between KSEB and the trade unions. Further, KSEB has been providing DA to its employees as and when the DA is released by the State Government to its employees. As in the State Government, KSEB also revising the pay and allowances once in every five years. 

33. Till date, the pension is an unfunded liability and KSEB has been following the principle of ‘pay as you go’ principle.

34. In the regulatory process, Hon’ble Commission has been approving the employee cost including DA and pension as per the actual accounts till the last year 2008-09.
35. Further, Hon’ble Commission vide the press release dated 28th July-2010 has clarified to all the stakeholders and other concerned as under:

“Existing salary, DA and pension are considered as uncontrollable items in the tariff determination process. In the past also all such increases in salary and DA have been allowed even if it was higher than the approved level while finalizing each years accounts. In one of the previous Orders, the Commission had stated that “the increase in DA due to inflation has to be allowed to KSEB employees as and when it becomes due and shall not be permitted to accrue.” There is also a provision in the Electricity Act that there shall not be any deterioration in the terms and conditions of employees in the reform process.”

36. Hon’ble Commission is yet to specify any norms for employee cost or yet to notify the tariff regulations as per section-61 of the Electricity Act-2003.  

37. The fact being so, while approving the truing up of accounts, Hon’ble Commission had disallowed the employee cost by Rs 99.08 crore.  A comparison of the employee cost as per the audited accounts and the same approved by the Hon’ble Commission is detailed below.

Table-3

Employee cost- as per the audited accounts and the same approved by the State Commission

	Particulars
	As per KSEB audited accounts
	Trued up  by KSERC
	Difference
	Percentage of reduction

	
	(Rs. Cr)
	(Rs. Cr)
	(Rs. Cr)
	

	Basic pay 
	387.85
	390.06
	-2.21
	-0.57

	DA including DA revision
	258.11
	224.18
	33.93
	13.15

	Other allowances (over time, medical allowances, EL encashment etc)
	94.10
	103.35
	-9.25
	-9.84

	Pension liabilities
	604.30
	544.44
	59.86
	9.91

	Provision for pay revision
	107.15
	90.42
	16.73
	15.61

	Total employee cost
	1451.53
	1352.45
	99.08
	6.83


38. KSEB vide the truing up petition for the year 2009-10 has detailed the reason for the increase in employee cost, and explained that the increase was due to: 

(i) Dearness Allowances provided to the KSEB employees as and when the same was released by the State Government to its employees,

(ii) Pension and terminal benefits allowed to retired employees,

(iii) Pay revision effected to the employees from July/ August 2008 onwards.
(iv) Earned Leave surrender and other claims allowed to the employees of KSEB.
39. However, without appraising these facts, Hon’ble Commission has dis-allowed the employee cost by Rs 99.08 crore by adopting a new methodology, without considering the following facts.

· The DA is an uncontrollable expenses and Hon’ble Commission itself has clarified that, the DA can be released to KSEB employees as and when the DA is allowed by the State Government to its employees.

· Pension is an unfunded liability and KSEB has been following the principle of ‘pay as you go’ principle.

· The methodology adopted by the Hon’ble Commission does not consider the business growth of the utility.

a. Section-43 of the Electricity Act-2003 has cast upon KSEB the universal service obligations to provide power supply to the consumers on demand.

b. If Hon’ble Commission does not consider the business growth, it may ultimately affect KSEB’s ability to meet its universal service obligations (under section-43 of the Electricity Act-2003).

· Salary and other benefits allowed to the KSEB employees governed by wage settlement agreement entered into between the KSEB and the trade unions.

40. Hon’ble Commission has been severely criticizing that, the employee cost of KSEB (Including the pension) is on the higher side. In this matter KSEB submits the following.

(i) Hon’ble Commission has been regulating the various expenses including employee cost since the year 2003-04. 

(ii) The employee cost is generally expressed as the cost for supplying one unit of electricity to the consumers.

(iii)  A proper analysis reveals that, the per unit employee cost of KSEB is much less than the same admissible based on the inflation. The details are detailed below.

41. The employee cost per unit of energy sale since the year 2003-04 is detailed below.

Table-5

Per unit employee cost since the year 2003-04
	Year
	Employee cost
	Annual energy sale
	Employee cost 
	(%) increase of employee cost over 2003-04

	
	(Rs.Cr)
	(MU)
	(Rs/unit)
	(%)

	2003-04
	788.31
	8910.84
	0.88
	 

	2004-05
	789.64
	9384.40
	0.84
	-4.89

	2005-06
	862.52
	10269.80
	0.84
	-5.06

	2006-07
	898.09
	11331.00
	0.79
	-10.41

	2007-08
	904.87
	12049.85
	0.75
	-15.12

	2008-09
	1255.19
	12414.32
	1.01
	14.29

	2009-10
	1451.53
	13971.09
	1.04
	17.44


42. The employee cost admissible based on inflation is detailed below.

Table-6

Employee cost admissible based on the inflation rate
	Year
	Inflation
	Cumulative inflation
	Employee cost admissible (based on inflation)
	Employee cost actual
	Reduction in employee cost (compared to the same admissible based on  inflation)

	
	(%)
	(%)
	(Rs/unit)
	(Rs/unit)
	(Rs/unit)

	2003-04
	3.87
	 
	0.88
	0.88
	0.00

	2004-05
	3.83
	7.70
	0.91
	0.84
	0.07

	2005-06
	4.41
	12.11
	0.95
	0.84
	0.11

	2006-07
	6.69
	18.80
	1.02
	0.79
	0.23

	2007-08
	6.21
	25.01
	1.08
	0.75
	0.33

	2008-09
	9.09
	34.10
	1.18
	1.01
	0.17

	2009-10
	12.32
	46.42
	1.32
	1.04
	0.29


43. As detailed above, KSEB is eligible to claim Rs 1.32 per unit as employee cost for the year 2009-10 on the basis of inflationary indices, however the actual employee cost allowed was Rs 1.04 per unit only.  

Considering the facts and submission above, KSEB may humbly prays before the Hon’ble Commission to approve the employee cost as per the audited accounts.

(v) Dis-allowances of the R&M expenses by Rs 20.42 crore.

44. KSEB is in operation since the year 1957 and the assets created since then are still in operation.  The R&M cost is allowed to the utilities to maintain its assets in good condition to provide the service to the consumers.

45. The R&M cost is depends on the following.

(i) the volume of the assets in use at the beginning of the year. As detailed under Table-4, as a growing power utility, the Gross Fixed Asset (GFA) of KSEB has been increasing every year.

(ii) Age of the assets. As the assets become old, the R&M cost required also will be high.

(iii) R&M cost is highly susceptible to inflation.  The major components of R&M costs is the cost of the material and labour and both are highly susceptible to inflation.

46. As per the audited accounts, the R&M cost actually incurred for the year 2009-10 was Rs 173.16 crore. However, while approving the truing up petition, Hon’ble Commission approved the R&M cost at the same level as approved in the orders on ARR&ERC for the year 2009-10.

47. It is submitted that, while approving the ARR&ERC for the year 2009-10, Hon’ble Commission has approved the R&M cost as projected in the ARR. However, due to the inflation, age of assets, new assets addition etc, the actual R&M costs incurred was much higher than that projected in the ARR.

48. It is further submitted that, as on 31-03-2009, the total Gross Fixed Asset was Rs 9249.10 crore. It may be difficult for the power utilities to estimate the R&M costs at accurate level. Considering the above practical difficulties, Hon’ble CERC and other SERC’s are allowing the R&M expenses on normative basis.  However, Hon’ble Commission is to notify the regulations.

49. Regarding notifying the regulation, Hon’ble APTEL vide the judgment dated 4th September-2012 has directed as under:

“13.4 We find that there are presently no Regulations providing for norms for various expenses including A&G expenses. The State Commission has allowed an increase of 10% over the approved expenses for the FY 2008-09 for various heads of A&G expenses while allowing some assumed figure for legal expenses. We agree with the point raised by the Appellant regarding norms to be specified through statutory Regulations by the State Commission. We have already given a direction to the State Commission regarding specifying the Regulations providing for norms for various expenses.”

Regarding the A&G expenses and other expenses, Hon’ble Tribunal has directed to consider the actual A&G expenses after prudence checks. 

50. However, without considering the direction of the Hon’ble APTEL and while doing so, the State Commission has not considered the inflation and business growth of the utility; Hon’ble Commission has limited the R&M expenses to the level as approved in the orders on ARR&ERC for the year 2009-10.

(vi) Administration and General expenses (A&G expenses other than section 3(1) duty 

51. As per the audited accounts, the A&G expenses incurred by KSEB for the year were Rs 86.17 crores. However, while approving the truing up of accounts, Hon’ble Commission has limited the same as Rs 66.97 crore and accordingly disallowed Rs 19.20 crore from the audited accounts. The amount disallowed is 22.28% of the same as per the audited accounts.

52. The A&G expenses of KSEB includes  rents, taxes, insurance expenses, conveyance expenses, audit fees, legal expenses, study expenses, SRPC expenses, freight charges etc.  Though according to the Commission, the A&G expenses are controllable expenses, it cannot be contained to a prescribed limit considering the following.

(i) The conveyance expense is a major expense component of A&G expenses, which in turn depends on the price variation of the petroleum fuels- petrol and diesel.

(ii) As a distribution licensee and State Transmission utilities, KSEB has to incure the SRPC expenses, legal expenses, audit fees etc.

(iii) With the networking and computerization of offices, the telephone and internet charges are on the increase every year.

(iv) KSEB as a distribution utility does not have much control on the printing and stationeries. 

53. Considering the difficulties in estimating the A&G expenses, almost all the regulators in the country has been allowing the A&G expenses on normative level duly considering the business growth of the utility.

54. However, while approving the ARR &ERC for the year 2009-10, Hon’ble Commission has allowed an escalation of 10% on the A&G expenses over the same approved for the year 2008-09. KSEB had filed an appeal petition against the order on ARR&ERC for the year 2009-10 dated 17th April-2009 before the Hon’ble APTEL and Hon’ble APTEL vide its judgment dated 4th September-2012 had disposed the matter. 

55. Regarding the A&G expenses, Hon’ble Commission has issued following directions to the Hon’ble Commission.

“13.4 We find that there are presently no Regulations providing for norms for various expenses including A&G expenses. The State Commission has allowed an increase of 10% over the approved expenses for the FY 2008-09 for various heads of A&G expenses while allowing some assumed figure for legal expenses. We agree with the point raised by the Appellant regarding norms to be specified through statutory Regulations by the State Commission. We have already given a direction to the State Commission regarding specifying the Regulations providing for norms for various expenses.

13.5 Regarding A&G expenses for the FY 2009-10, we direct the State Commission to consider the actual A&G expenses as per the audited accounts of the Appellant in the true up and allow the same with carrying cost, after prudence check.”

56. However, while approving the truing up of accounts, Hon’ble Commission has not considered the actual expenses and disallowed a total amount of Rs 19.20 crores from the audited expenses.

57. As submitted earlier, while approving the A&G expenses, Hon’ble Commission has adopted the total A&G expenses for the year 2008-09 as the base and allowed an escalation at the rate of inflationary indices of Whole Sale Price Index and Consumer Price Index at the weightage of 30:70. While doing so, Hon’ble Commission has failed to consider the following.

(i) The business growth of the utility was not factored in while approving the A&G expenses.

(ii) The A&G expenses of a utility cannot be limited to the A&G expenses incurred during the previous year.

(iii) There are many expenses components such as freight charges, DSM expenses, legal charges etc has increased many fold from the actual expenses incurred for the year 2008-09.

58. KSEB vide paragraph- 11.3 of the truing up petition has appraised the increase in the various components of A&G expenses over the same as per the actuals for the year 2008-09.

59. Further, expenses under conveyance expenses, freight charges etc are directly linked to the fuel prices and these expenses cannot be confined to the general inflation indices alone. The variation in fuel prices during 2009-10 over  2008-09 is given below.

Variation in fuel prices
	Fuel prices in Delhi (Rs/ Litre)

	 
	 
	 
	Change in price
	Change in %

	 
	Petrol
	Diesel
	Petrol
	Diesel
	Petrol
	Diesel

	31.03.2009
	40.62
	30.86
	
	
	
	

	31.03.2010
	47.43
	35.47
	6.81
	4.61
	16.77
	14.94


60. As detailed above, the fuel prices itself has increased to the extent of 16.77% and 14.94 % respectively for petrol and diesel, which is more than the inflationary indices of 9.80% adopted by the Hon’ble Commission. 

61. Considering the facts and submission and also considering the directions of the Hon’ble APTEL vide its judgment dated 4th September-2012 on appeal petition No. 190 of 2010, Hon’ble Commission may kindly approve the A&G expenses as per the audited accounts for the year 2009-10.

(vii) Disallowed the Depreciation by Rs 151.28 crore for the FY 2009-10

62. Since the year 2006-07, Hon’ble Commission has bee approving the depreciation at the at the rates approved by Hon’ble CERC  ain view of the stipulation under paragraph 5.3(c) of the National Tariff Policy notified by the Central Government vide resolution No. 23/2/2005- R&R (Vol- III) dated 6th January-2006. The relevant provisions in the tariff policy are extracted below.

Quote:

“The Central Commission may notify the rates of depreciation in respect of generation and transmission assets. The depreciation rates so notified would also be applicable for distribution with appropriate modification as may be evolved by the Forum of Regulators. 

The rates of depreciation so notified would be applicable for the purpose of tariffs as well as accounting. 

There should be no need for any advance against depreciation. 

Benefit of reduced tariff after the assets have been fully depreciated should remain available to the consumers.”
63. Hon’ble CERC vide the notification dated 16th January 2009 has revised the ‘Terms and Conditions of determination of tariff) regulations, applicable for the tariff period 1st April-2009 to 31st March-2014, including the rates of depreciation.  It is submitted that, the rate of depreciation as per the revised CERC norms is higher than the pre-revised norms, however the  ‘Advance Against Depreciation- AAD’ allowed at the pre-revised tariff norms is dispensed with in the revised tariff norms.

64. While approving the ARR&ERC for the year 2009-10 vide the order dated 17th April-2009, Hon’ble Commission had approved the depreciation at the revised CERC rates. However, while approving truing up of accounts, Hon’ble Commission has allowed the depreciation at the pre-revised rates. Accordingly, as against the approved amount of Rs 477.90 crore, Hon’ble Commission has approved only Rs 299.94 crore in the truing up process.  According to the Commission, since KSEB has not provided the vintage of assets, Hon’ble Commission could allow the depreciation only at the pre-revised rates. Further, Board has to update its account to provide the depreciation at the revised rates.

65. KSEB has strong objections on the approach of the Hon’ble Commission in this matter and submits the following for re-consideration.

(i) Depreciation is to be allowed on the assets created, based on its economic life and salvage value, at the depreciation rates approved by the regulators from time to time.

(ii) KSEB as a public utility has been maintaining its accounts as per the Electricity (Supply) Annual Accounting Rules 1985. The accounts of KSEB has been audited and certified by Comptroller & Auditor General of India (C&AG).

(iii) The accounts of KSEB up to the FY 2010-11 has been duly audited and certified by C&AG.

(iv) The Schedule-19 of the Annual Accounts provides the item wise details of the Gross fixed assets, including the assets created in each year, depreciation provided so far, the value of the net fixed assets after accounting depreciation.

(v) The State Government established the ‘Electricity Regulatory Commission’ in November-2002.  

(vi) KSEB has been filing the ARR&ERC petition and Truing up petition based on the C&AG audited accounts since the year 2003-04. The C&AG audited accounts forms part of the truing up petitions filed by KSEB. So far, the Hon’ble Commission has appraised and approved the truing up petitions based on the audited accounts during the period from 2003-04 to 2010-11.

(vii) Though KSEB has been claiming the depreciation at the rates notified by the Ministry of Power (MoP) vide the notification in 1994, Hon’ble Commission has been allowing the depreciation at the CERC rates since the year 2006-07.  Further, CERC has been allowing Advance Against Depreciation (AAD) also to the power utilities, the same was not allowed to KSEB.  Since the CERC rates without AAD was less than the rates notified by MoP, the depreciation allowed by the Hon’ble Commission is less than the same as per the audited accounts. Hon’ble Commission has no difficulty in arriving at the depreciation at the pre-revised rates based on the details furnished in the audited accounts.

(viii) Since the C&AG audited accounts gives a clear picture of the assets created in every year, there may not be any difficulty from the part of the Hon’ble Commission to approve the depreciation at the revised CERC rates.

66. Regarding the depreciation to be allowed at the revised CERC rates, it is further submitted that:

(i) As directed by the Hon’ble Commission, KSEB has estimated the depreciation at the revised CERC rates and forwarded the same to the Hon’ble Commission vide its letter dated 23-01-2012. The receipt of the same was acknowledged in the order on truing up.

(ii) KSEB vide its letter dated 14-05-2012 as item No.4 has submitted the total assets addition in each year since 1995 (last 12 years prior to 2009-10), based on the C&AG audited accounts. 

(iii) The information provided by the Board clearly reveals that, about 88% of the value of the GFA as on 31-03-2010 was created during the last 15 years prior to 2009-10.

(iv)  However, in the truing up process, Hon’ble Commission has not appraised the details provided by the Board vide the letter dated 14-05-2012.

(v) It is further submitted that, though the Hon’ble Commission has issued the orders on truing up for the year 2009-10 on 25th October-2012, KSERC has never asked any further information on the subject matter.

(vi) Further, as submitted that, the item wise details of the assets created during the last 12 years since 1998-1999 as per the C&AG audited accounts are detailed below.

Asset wise details of the GFA created during the last 12 years

	GFA
	Asset class

	
	

	
	

	
	Land
	Building
	Hydraulic works
	Other civil works
	Plant & Machinery
	Lines, Cable networks etc
	Vehicles
	Furniture & Fixtures
	Office Equipments
	Total

	GFA as on 01.04.1997
	95.18
	88.21
	253.50
	28.81
	383.17
	790.72
	7.45
	4.19
	2.78
	1654.01

	1997-1998
	2.30
	88.45
	125.49
	2.77
	321.24
	78.54
	1.63
	0.39
	0.32
	621.13

	1998-1999
	12.36
	11.32
	101.58
	10.99
	117.59
	148.43
	1.54
	1.71
	1.37
	406.89

	1999-2000
	18.47
	27.66
	78.92
	13.20
	333.38
	191.10
	0.57
	0.99
	0.84
	665.13

	2000-01
	16.01
	55.02
	38.84
	13.40
	160.29
	208.11
	0.01
	1.10
	1.36
	494.14

	2001-02
	6.48
	19.24
	18.90
	11.71
	700.76
	189.17
	0.01
	0.37
	0.51
	947.15

	2002-03
	19.50
	46.44
	50.08
	41.48
	174.94
	467.62
	0.05
	0.96
	0.30
	801.37

	2003-04
	12.54
	36.23
	36.38
	25.76
	519.16
	331.25
	0.01
	0.92
	6.49
	968.74

	2004-05
	10.30
	33.35
	14.10
	31.00
	137.37
	272.13
	0.27
	1.18
	1.71
	501.41

	2005-06
	55.96
	34.05
	119.52
	48.55
	136.57
	254.65
	0.29
	0.35
	1.71
	651.65

	2006-07
	4.66
	26.64
	19.15
	24.58
	154.01
	262.18
	0.07
	0.51
	13.43
	505.23

	2007-08
	2.92
	20.47
	30.48
	20.71
	118.06
	272.96
	0.01
	0.49
	1.60
	467.70

	2008-09
	24.12
	10.21
	12.09
	28.99
	197.81
	286.67
	1.14
	0.75
	2.78
	564.56

	Total addition during last 12 years
	185.62
	409.08
	645.53
	273.14
	3071.18
	2962.81
	5.60
	9.72
	32.42
	7595.10

	GFA as on 01.04.2009
	280.80
	497.29
	899.03
	301.95
	3454.35
	3753.53
	13.05
	13.91
	35.20
	9249.11


67. Considering the submission and other details as above, Hon’ble Commission may kindly approve the depreciation at the revised CERC rates applicable for the period 2009-14.

(viii) Disallowed the ‘Return on Equity’ amounting to Rs 23.29 crore for the year 2009-10.

68. For the year 2009-10m KSEB has claimed Rs 240.72 crore as RoE @15.5% on the Government Capital of Rs 1553.00 crore with the Board and the C&AG has also admitted the same.  In the process of truing-up, the State Commission has allowed Rs 217.42 crore as RoE @14.00% on the Government capital of Rs 1553.00 crore, without specifying any reason for allowing a lower rate for return than that claimed by the Board and the norms specified by the CERC.

69. As per the regulation 15 of the CERC (Terms and Conditions of Tariff) regulations, 2009 dated 19th January 2009, the base rate of return on Equity is specified as 15.50%. Further, 1st proviso to paragraph 5.3 (a) of the National Tariff Policy clearly clarifies that, ‘the rate of return notified by the transmission  may be adopted by the State Electricity Regulatory Commissions (SERCs) for distribution with appropriate modification taking into view of the higher risks involved’.  Thus as per the provisions in the ‘Tariff policy’ a higher return than that specified by the CERC can be allowed to the DISCOMs. However, since KSEB has been continuing as a single utility and doing generation, transmission and distribution activities, KSEB has claimed the base rate of return of 15.50% prescribed by CERC.

70. In this matter, it is further submitted that, as per the section-61 (a) of the Electricity Act-2003, the methodologies specified by the CERC for determination of tariff applicable to generating companies and transmission licensees and further as per the section 61(i) of the Electricity Act-2003, the National Electricity Policy and Tariff Policy are guiding factors for tariff determination by the State Commission. 

71. Though KSEB is a Government Utility and continuing as a single entity, it is truly functioning under the provisions of the Electricity Act-2003, and also as per the rules and regulations enacted by the State Commission as per the statutory powers envisaged under the Electricity Act-2003.  Hence, it is detrimental to KSEB having denied the reasonable return which is ensured to all the Private, Public and Government owned power utilities across the country. 

72. Hence, considering the provisions of the Electricity Act-2003 and National Electricity Policy, Hon’ble Commission may kindly review the decision on disallowing the RoE amount to Rs 217.42 crore and kindly admit the same.

(ix) Recognition of Surplus which do not exist.

73. Hon’ble Commission has ordered to adjust the revenue gap approved for the year 2009-10 against the revenue surplus arrived for the year 2007-08. In this matter, KSEB has already filed a petition before the Hon’ble Commission for ‘Recognizing the amount utilized by KSEB for meeting  the capital investments, repaying the capital liabilities, creation of fixed deposit  etc  during the period from 2004-05 to 2010-11’.  Hon’ble Commission has admitted the petition as OP 40 of 2012.  In this petition, KSEB has prayed before the Hon’ble Commission that, since KSEB had utilized the entire surplus approved by the Commission for the year 2007-08 against the repayment of past capital liabilities, capital investment and creation of fixed deposit for repaying the future liabilities, no such surplus is available for setting off against the revenue gap for the year 2009-10. 
Prayer

Considering the reasons, facts and circumstances on the matters as detailed in the paragraphs above,  KSEB kindly request before the Hon’ble Commission to review the order dated 25th October 2012 on Petition OP No. 27 of 2011  in the matter of ‘Truing Up of accounts  of KSEB for the  year 2009-10 on the items  as detailed in the petition above.

Chief Engineer (Commercial & Tariff)
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