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1. Kerala State Electricity Board Ltd (hereinafter referred as KSEB Ltd, or the Petitioner) on 27.10.2020 filed a petition before the Commission with the following prayers: 
“to grant an interim order approving the procurement of 200MW solar power from ISTS grid connected solar photo voltaic projects selected by SECI as per their offer letter dated 7-8-2020”.
2. The summary of the issues raised in the subject petition by KSEB Ltd is given below:

(1) By the year 2021-22, as per the RPO ( renewable Purchase Obligation) targets fixed by the Commission, KSEB Ltd has to meet 6.75% of a total energy consumption from solar power. This targets is likely to get increase in the subsequent year. In order to meet this solar RPO, KSEB Ltd has to generate / procure around 734 MW solar power. However the existing solar capacity of the State is only 188.19 MW. 

KSEB Ltd further submitted that though the solar RPO specified by the Commission is only 6.75%, the target ordered by the MoP, Government of India is 10.5% of the total consumption and if the Commission insist to meet this target KSEB Ltd has to generate / purchase 1141 MW solar power.

(2) As per the draft Electricity Amendment bill notified by MoP, GoI dated 17.04.2020, the penalties proposed for not achieving the Solar RPO is @ fifty paise per unit for the first year of default, @ one rupees per unit for the second successive year of default, and  @ Rs. 2/unit for the shortfall in purchase continuing after the second year.

(3) Though KSEB Ltd has been taking various initiatives for procuring the solar RPO, it could not meet the target till date.

(4) As part of the Government of India’s targets of achieving a cumulative capacity of 100 GW Solar PV installation by the year 2022, Solar Energy Corporation of India Limited (SECI) has invited proposals for setting up of ISTS Connected Solar PV Projects (for an aggregate capacity upto 7GW) linked with setting up of Solar Manufacturing Plant (for an aggregate capacity of 2GW) in India on “Build Own Operate” basis. 

(5) SECI, vide the letter dated 07.08.2020 intimated KSEB Ltd that, SECI has completed e-RA for ISTS IX and offered solar power at the following tariffs.
	Sl.No.
	Tranche
	Quantity available (MW)
	Quantity being offered (MW)
	Tariff in Rs/kWh excluding SECI’s trading margin (of Rs.0.07 Rs/unit )
	SCOD

	1
	I Tranche
	6200
	500
	2.66
	2022

	2
	II Tranche
	3000
	250
	2.92
	2023

	3
	III Tranche
	3000
	250
	
	2024

	4
	IV Tranche
	3000
	250
	
	2025


(6) The proposed purchase of KSEBL is from the Tranche having tariff of Rs.2.66/unit. Trading margin of 7ps/unit is payable by the utilities to SECI as trading margin. 
(7) Ministry of Power has waived Inter-state transmission charges and losses for projects commissioned up to 30-6-2023 and the same is expected to be available to these projects since the commercial operation date (CoD) is expected  in 2022.
(8) KSEB Ltd requested for  grant of interim order for approval for procurement of 200MW solar power from Inter State Transmission System grid connected solar photo voltaic projects through Solar Energy Corporation Limited  on long term basis  in accordance with Section 86(1) (b) of Electricity Act,2003, section 63 and Regulation 76 of KSERC(Terms and conditions for determination of Tariff)Regulations,2018, to meet the Renewable Purchase Obligation of KSEB Ltd. as specified in KSERC(Renewable Energy & Net Metering)Regulations,2020 as amended from time to time.  
(9) KSEB Ltd submitted that they approach the Commission for approval of Power Sale Agreement (PSA) after executing the PSA. The copy of the proposed PSA to be entered between SECI and DISCOMs and Power Purchase Agreement (PPA) to be entered between SECI and SPDs are enclosed by KSEB Ltd.  
3. The Commission admitted the petition as OP 31/2020 and conducted hearing of the petition on 18.11.2020 at 11 AM through video conference. Sri. K.G.P Nampoothiri, presented the petition on behalf of the petitioner, and Mr. M.G. Ramachandran, Sr. Advocate presented the details on behalf of the respondent M/s SECI. Summary of the deliberations during the hearing is given below. 

(1)  Mr. K G P Nampoothiri, submitted that, KSEB Ltd filed this petition for prior approval of the Commission for procuring 200MW solar power through SECI, at a bundled rate of Rs 2.66 per unit for 25 years, plus trading margin of Rs 0.07 per unit.  KSEB Ltd shall file a separate petition for approval of the PSA, once KSEB Ltd and SECI initial the Agreement. KSEB Ltd further clarified that as per the Section 86 of the Electricity Act 2003 and Regulation 76 of the Tariff Regulations, 2018, they can proceed with the procurement of power only with prior approval of the Commission
(2) The Commission pointed out that, some of the clauses in the draft PSA need modifications for clarity and to avoid disputes in future. 

(3) Mr. M.G.Ramachandran, Sr. Advocate appearing on behalf of the respondent SECI, agreed to the observation of the Commission that the PSA signed between the parties shall be clear and no ambiguity must arise after its execution.  SECI is ready to make all the modifications as approved by the Commission without sacrificing their interest as an intermediary procurer. Adv Ramachandran further  clarified that, generally  the approval of the PSA and the execution of PSA is done through  either of the  following ways.

(i) After getting the interim approval to proceed with, sign  the PSA first and get approval of the PSA as a condition precedent to be satisfied within 6 months, with the condition  to incorporate the modifications as approved by the Commission in the final PSA.
OR

(ii) Initial the draft PSA between the parties first and submit the same to the Commission for approval. Final PSA shall be signed after getting the approval of the Commission.

Mr. Ramachandran further submitted that, SECI has no issues in executing the agreement in either way. Further since the approval of the Commission is a condition precedent in first option, the same will not be a binding contract as long as the Commission does not approve the same. If the PSA is signed, subject to approval of the Commission, it will be a contingent contract and hence the contact will be effective only in the event of the happening of the contingency. 
The Commission suggested that the preferred option shall be (ii) above.
(4) The Commission directed the respondent to clarify whether the rate of Rs 2.66/unit offered is firm or not. M/s SECI clarified that, Rs 2.66/unit is the weighted average rate of the total bid derived in the 1st Tranche with a total capacity of 6200MW. SECI offered 200 MW  from the 6200 MW  to KSEB Ltd. The respondent further clarified that, out of the 6200MW, 3000 MW is from Solar Manufacturing Plants (Solar plants installed by Solar Cell Manufactures for sale) and 3200MW from other ISTS connected Solar Plants. The tariff quoted in the 1st Tracnche ranges from Rs 2.36/unit to Rs 2.92 unit. Rs 2.66 per unit is the weighted average rate of the quoted tariff of all bidders in Tranche-I on capacity basis. SECI further submitted that, this rate may vary if all the capacity out of the 6200MW in the 1st Tranche does not materialise. However, the final rate will be in between Rs 2.36 per unit to Rs 2.92/unit, and in any case it will not exceed Rs 2.92/unit.
The Counsel further submitted that, SECI will be submitting a detailed affidavit including the details of the bids invited and the bids selected in the 1st Tranche of ISTS IX bid.

(5) The Commission noted that, as per the Clause 1.2.18 of the PSA, any subsequent amendment on the guidelines, clarifications etc are binding on the parties. This violates the principle of contract sanctity and hence  has to be deleted. The Counsel of the respondent submitted that only change in law has application subsequent to the contract, all other conditions will be firm as on date of execution of PSA.  They will further clarify this matter in the additional affidavit to be submitted by the respondent before the Commission.

(6) The Commission observed that Clause 2.1.2 of the draft PSA provides that any liability on termination of PSA due to delay in sanction from SERC will fall on the buying entity, whereas no such liability is seen included in the event of termination by SECI. Clause 2.1.4 on the other hand permits the intermediary procurer, i.e., SECI to grand time extension to the SPG without any penalty. Further, as per the clauses in the PSA, the generators liability, if it withdraws from the contract on a later stage is also has to be addressed, considering the highly fluctuating cost of power in the market.   
(7) As per the order of the Ministry of Power, Government of India dated 05.08.2020, the transmission charges and losses for transmission of solar electricity generated from the Solar Plants commissioned under SECI Tender for manufacturing linked capacity scheme (RFS No. SECI/C&P/ RfS/ 2GW Manufacturing/P-3/ R1/062019 dated 25.06.2019) is completely exempted for a period of 25 years from the date of commissioning. Hence the Article 3.2 of the draft PSA shall be modified accordingly to incorporate this provision. The Commission also raised the issue of billing and payment to be made by the buying entity since all transmission losses are excepted and hence not payable by the buying entity. This issue needs greater clarity.
(8) M/s SECI clarified that, MNRE, GoI vide the Guidelines (amendment) dated 22nd October 2019, the trading margin is approved as Rs 0.07/unit. 

4. Based on the deliberations during the hearing, the Commission hereby direct the following to the petitioner KSEB Ltd and the respondent M/s SECI for immediate compliance.

(1) M/s SECI shall submit the detailed affidavit as discussed in the hearing, including the details of the bids finalized in the 1st Tranche of ISTS IX tender, with copy to KSEB Ltd on or before 30.11.2020.

(2) Both KSEB Ltd and SECI may discuss and modify the draft PSA to give more clarity to the provisions of the PSA.

(3) KSEB Ltd shall submit the additional comments, by 07.12.2020.

The next hearing will be conducted on 11.12.2020 at 11 AM through video conference. 
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